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authorize  supplementary  payments  to  such  offices  over  and  above  the 
usual  Criminal  Justice  Act  fees. 

Consideration  of  a  Federal  public  or  private  defender  office  option, 
along  with  other  proposed  improvements  in  the  act,  should  receive 
major  attention  by  the  Congress.  This  study  is  being  made  available 
in  advance  of  congressional  hearings  so  that  all  interested  parties  may 
become  acquainted  with  its  treasury  of  information  and  recommenda¬ 
tions  on  the  operation  of  the  Criminal  Justice  Act. 

Roman  L.  Hrttska, 

Member ,  Senate  Subcommittee  on 

Constitutional  Rights. 

November  15, 1968. 
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THE  CRIMINAL  JUSTICE  ACT  IN  THE  FEDERAL 
DISTRICT  COURTS 

[A  Report  to  the  Judicial  Conference  of  the  United  States,  Committee  to  Imple¬ 
ment  the  Criminal  Justice  Act  of  1964  and  the  U.S.  Department  of  Justice,  by 

Dallin  Ii.  .Oaks,  Professor  of  Law,  the  University  of  Chicago,  Dec-  31,  1967] 

INTRODUCTION 

This  study,  conducted  at  the  request  of  the  Department  of  Justice 
and  the  Judicial  Conference  Committee  to  Implement  the  Criminal 
Justice  Act,  concerns  the  administration  and  impact  of  the  Criminal 
Justice  Act  of  1964,  18  U.S.C.  3006A,  and  proposed  amendments 
to  improve  it.  Such  an  examination  was  first  requested  by  the  Congress 
that  enacted  this  legislation.  House  of  Representatives  Report  1709, 
88th  Congress,, second  session  5-6  (1964)  (quoted  at  p.  117  herein). 
The  study  was  commissioned  in  April,  field  wdrk  began  in  June,  and 
the  final  report  was  due  on  December  31,  all  in  1967.  The  budget  of 
$44,000,  of  which  less  than  80  percent  has  been  expended,  was  furnished 
half  and  half  by  the  Center  for  Studies  in  Criminal  Justice  of  the  Uni¬ 
versity  of  Chicago  Law  School  and  by  the  National  Defender  Project 
of  the  National  Legal  Aid  and  Defender  Association. 

This  has  not  been  an  exhaustive  study.  It  has  been  an  attempt  to 
gather  as  much  information  as  time  and  resources  would  permit,  but 
not  more  than  could  be  analyzed  and  presented  by  the  due  date  of  the 
report,  about  6  months  after  initiation  of  the  study. 

We  have  used  nine  different  methods  of  gathering  information  for 
this  study : 

First,  we  have  studied  and  classified  the  written  Criminal  Justice  Act 
plans  of  all  U.S.  district  courts. 

Second,  we  have  conducted  intensive  on-the-scene  investigations  of 
all  aspects  of  the  Criminal  Justice  Act’s  operation  in  six  districts 
thought  to  be  representative  ;  Connecticut,  western  Michigan,  northern 
Mississippi,  northern  Illinois,  western  Wisconsin,  and  southern  Cali¬ 
fornia. 

Third,  we  have  visited  six  other  districts  to  make  a  study  of  some 
selective  aspects  of  the  act’s  operation:  southern  New  York,  eastern 
Pennsylvania,  eastern  Kentucky,  Arizona,  central  California,  and 
northern  California. 

Fourth,  we  have  drawn  on  published  and  unpublished  studies  of 
Criminal  J ustice  Act  operations  by  other  persons  and  agencies  in  three 
other  districts:  District  of  Columbia,  eastern  Michigan  and  South 
Dakota. 

F ifth,  we  have  made  scores  of  long-distance  telephone  calls  and 
exchanged  numerous  letter  with  judges  and  court  personnel  to  inquire 
about  particular  aspects  of  the  operation  of  the  act  in  various  districts. 

Sixth,  in  response, to  an  invitation  sent  to  the  chief  judges  of,  all  Fed¬ 
eral  district  courts,  we  have  received  numerous  comments  and  sug¬ 
gestions  from  judges,  court  personnel,  and  lawyers. 
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Seventh,  we  have  designed  and  mailed  four  different  detailed  ques¬ 
tionnaires  to :  95  U.S.  attorneys,  225  U.S.  commissioners,  800  Criminal 
Justice  Act  panel  lawyers,  and  about  150  criminal  defendants.  Except 
for  the  defendant  group  (from  which  we  received  only  about  a  25-per¬ 
cent  return,  the  response  to  these  questionnaires  has  been  a  gratifying 
40  to  60  percent. 

Eighth,  the  Administrative  Office  of  the  U.S.  courts  has  given  us 
valuable  statistical  and  other  information.  . 

Ninth,  we  have  made  use  of  various  published  articles  on  the  Crimi¬ 
nal  Justice  Act,  most  notably  the  following : 

Kutak,  “The  Criminal  Justice  Act  of  1964’’  (44  Neb.  L.  Rev. 
703-72  (1965)  (excellent  on  history) ). 

Timbers,  Carr,  Ainsworth  &  Gourley,  “Judicial  Perspectives  on 
the  Operation  of  the  Criminal  Justice  Act  of  1964”  (42  N.  Y.U. 
L.  Rev.  55-73  (1967)  ). 

Woods,  “The  Criminal  Justice  Act  of  1964 :  A  Study  in  Admin¬ 
istrative  Death”  (Amer.  Grim.  L.Q.  vol.  5,  54—65  (Win. 
1.967) ). 

Speeches  on  the  Criminal  Justice  Act  by  Ainsworth,  Thorn- 
berry  &  West,  38  F.R.D.  353-76  (1965). 

Junior  Bar  Section,  Bar  Association  of  the  District  of  Colum¬ 
bia,  The  Operation  of  the  Criminal  Justice  Act  in  the  District 
of  Columbia  (1967). 

Comment,  “Adequate  Representation  for  Defendants  in  Federal 
Criminal  Cases”  (41  N.Y.U.  L.  Rev.  758-90  (1966)  (particu¬ 
larly  useful) ). 

Comment,  “The  Federal  Criminal  Justice  Act  of  1964”  (41 
Notre  Dame  Law  996-1008  ( 1966) ) . 

Report  of  the  Attorney  General’s  Committee  on  Poverty  and 
the  Administration  of  eFderal  Criminal  Justice  (1963)  (pre- 
Criminal  Justice  Act) . 

Comment,  “The  Representation  of  Indigent  Criminal  Defend¬ 
ants  in  the  Federal  District  Courts”  (76  Harv.  L.  Rev.  579- 
618  (1963)  (pre-Criminal  Justice  Act) ) . 

From  this  variety  of  sources  we  have  received  information  from  90 
U.S.  district  judges  in  60  different  districts  (mostly  by  personal  visits 
and  telephone  interviews)  ;  158  U.S.  commissioners;  150  U.S.  attorneys 
or  assistants;  650  practicing  attorneys  in  36  districts;  and  almost  200 
other  persons,  including  defendants,  probation  officers,  and  adminis¬ 
trative  personnel.  We  contacted  over  1,000  persons,  365  by  personal 
interview.  48  by  telephone  interview,  31  by  letter,  and  over  600  by  ques¬ 
tionnaire.  To  all  of  these  sources,  we  add  the  personal  observations  and 
insights  of  our  staff. 

Intensive  studies  and  reports  on  individual  districts  were  com¬ 
pleted  by  the  following  individuals,  who  also  assisted  by  reading  and 
commenting  on  a  draft  of  the  final  report : 

Connecticut :  Steven  B.  Duke,  professor  of  law,  Yale  University 
Law  School. 

Western  Michigan :  R.  Malcolm  Cumming  of  the  Grand  Rapids 
Bar. 

Northern  Illinois:  Ronald  P.  Alwin,  of  the  Chicago  Bar. 

Western  Wisconsin :  [Dallin  H.  Oaks,  director]. 
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Northern  Mississippi :  Walter  E.  Dellinger,  III,  associate  pro¬ 
fessor,  the  University  of  Mississippi  School  of  Law. 

Southern  California :  J.  Edward  Harris  of  the  San  Diego  Bar, 
and  then  U.S.  Commissioner  in  San  Diego. 

In  addition,  we  had  the  benefit  of  a  general  overview  study  of  the 
central  district  of  California  by  Norman  Abrams,  professor  of  law, 
University  of  California  School  of  Law,  Los  Angeles  (who  also  com¬ 
mented  on  a  draft  of  the  final  report) ,  and  of  unpublished  manuscripts 
and  notes  on  studies  of  the  eastern  district  of  Michigan  and  the  district 
of  South  Dakota  by  Travis  H.  Lew  in,  assistant  professor  of  law, 
Syracuse  University. 

The  Chicago  staff  for  this  study  consisted  of  the  following : 

Ronald  P.  Alwin  of  the  Chicago  Bar;  research  design  and 
questionnaires. 

Geoffrey  Braun,  third-year  student,  the  University  of  Chicago 
Law  School;  analysis  of  Criminal  Justice  Act  plans. 

Richard  Chused,  second-year  student,  the  University  of  Chi¬ 
cago  Law  School ;  gathering  and  analysis  of  factual  data. 

Peter  R.  Kolker  of  the  Chicago  Bar;  drafting  of  report. 

Peter  Levin,  third-year  student,  the  University  of  Chicago 
Law  School;  legal  research. 

Lesley  Stein ;  administrative  and  secretarial. 

In  addition,  we  have  received  valuable  suggestions  and  assistance 
from  the  Administrative  Office  of  the  U.S.  courts,  Warren  Olney,  III, 
William  Foley,  Joseph  Spaniol  and  William  Sweeney;  Daniel  J. 
Freed,  Acting  Director,  Office  of  Criminal  Justice,  U.S.  Department 
of  Justice;  The  Honorable  John  S.  Hastings,  chief  judge,  U.S.  Court 
of  Appeals  for  the  Seventh  Circuit  nnd  Chairman,  Judicial  Conference 
Committee  to  implement  the  Criminal  Justice  Act ;  The  Honorable 
Harvey  M.  Johnsen,  senior  U.S.  circuit  judge  and  Chairman  of  the 
Judicial  Conference  Criminal  Justice  Act  subcommittee  in  charge  of 
this  study;  Professor  Norval  Morris,  director,  the  Center  for  Studies 
in  Criminal  Justice  and  Professor  of  Law,  the  University  of  Chicago 
Law  School;  General  Charles  L.  Decker,  director,  National  Defender 
Project  of  the  National  Legal  Aid  and  Defender  Association;  Hans 
Zeisel,  professor  of  law  and  sociology,  the  University  of  Chicago  Law 
School ;  Warren  Lehman,  assistant  professor  of  law,  Washington 
University  School  of  Law,  St.  Louis.  We  are  also  indebted  to  hundreds 
of  judges,  lawyers,  and  court  personnel,  unnamed  here,  who  answered 
our  questions  with  patience  and  candor. 

The  report  is  organized  into  11  parts,  plus  an  appendix.  The  first 
part  is  a  summary,  with  special  emphasis  on  recommendations  for 
changes  in  the  administration  or  content  of  the  act.  The  remaining  10 
parts  and  the  appendix  set  out  our  findings  and  recommendations  con¬ 
cerning  the  operation  of  the  act.  These  appear  in  considerable  detail 
because  the  91  U.S.  district  courts  present  a  picture  of  kaleidoscopic 
variety  in  geography,  population  distribution,  and  amount  and  quality 
of  legal  representation  available  for  criminal  defense.  In  the  face  of 
such  variety,  generalization  is  often  impossible.  Accurate  characteriza¬ 
tion  of  the  situation  frequently  requires  presenting  several  representa¬ 
tive  conditions,  problems,  or  solutions. 

The  last  10  parts  are  not  brief,  easy,  or  entertaining  reading  for  court 
personnel.  They  are  intended  for  reference  purposes,  as  a  storehouse 
of  examples  and  ideas.  Their  value  in  practice  will  depend  upon  the 
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concern  and  willingness  of  Federal  judges  to  determine,  adapt,  and 
develop  the  best  available  procedures  to  conditions  in  their  own  dis¬ 
tricts,  and  to  support  needed  amendments  to  the  act.  With  only  minor 
exceptions,  we  have  refrained  from  recommending  changes  in  the  pro¬ 
cedures  of  individual  districts.  Our  recommendations  are  limited  to 
changes  of  general  importance  where  we  have  sufficient  information  to 
feel  assured  that  general  changes  are  necessary. 

It  is  inevitable  that  any  project  of  large  magnitude  and  short  dura¬ 
tion  will  do  many  things  too  hastily  and  do  others  not  at  all.  So  it  is 
with  this.  All  has  been  done  in  great  haste,  and  two  important  parts 
are  undone.  The  study  did  not  reach  a  consideration  of  the  Criminal 
Justice  Act  in  the  courts  of  appeal,  and  our  ambitions  to  gather  exten¬ 
sive  and  illuminating  information  on  the  relative  quality  of  represen¬ 
tation  by  appointed  and  retained  counsel  are  largely  unfulfilled. 

The  text  of  this  report  takes  the  liberty  of  using  the  first  person 
plural,  but  the  “we”  is  merely  for  stylistic  purposes.  The  organiza¬ 
tions  which  financed  the  study  have  no  responsibility  for  the  contents 
of  this  report  or  any  of  its  recommendations.  Although  the  individuals 
who  have  participated  in  gathering  data  for  this  study  have  given 
valuable  suggestions  on  an  earlier  draft,  and  in  fact  concur  in  most 
of  the  opinions,  conclusions,  and  recommendations  in  this  report,  there 
has  been  no  effort  to  achieve  consensus  on  any  questions.  The  content 
of  this  final  report  and  the  opinions  and  recommendations  which  it 
contains  (as  well  as  any  errors)  are  the  sole  responsibility  of  the 
director  of  the  study. 

Dallix  H.  Oaks. 

Director ,  Professor  of  Law . 

The  University  of  Chicago  Law  School. 

Chicago,  December  31 , 1967. 


PART  1 


SUMMARY 

The  Criminal  Justice  Act  of  1964  (78  Stat.  552;  18  U.S.C.  3006A) 
grew  out  of  a  study  and  draft  bill  submitted  by  the  Attorney  General’s 
Committee  on  Poverty  and  the  Administration  of  Federal  Criminal 
Justice,  Prof.  Francis  A.  Allen,  Chairman.  The  act  became  effective 
August  20, 1965.  It  gave  effect  to  four  important  principles : 

(1)  In  order  to  be  eligible  for  appointed  counsel  or  other  defense 
services,  a  person  accused  of  a  Federal  crime  (other  than  a  petty  of¬ 
fense)  need  not  be  destitute  or  indigent;  he  need  only  be  financially 
unable  to  obtain  adequate  representation.  If  he  is  able  to  pay  part  of 
the  cost  of  his  defense,  he  will  be  required  to  do  so,  and  only  the  balance 
will  be  provided. 

(2)  The  interests  of  justice  and  adequate  representation  require 
that  appointed  counsel  be  compensated  and  reimbursed  for  their  out- 
of-pocket  expenses. 

(3)  In  order  to  assure  an  adequate  defense,  eligible  defendants 
should  also  be  provided  with  necessary  defense  sendees  other  than 
counsel. 

(4)  Each  U.S.  district  court  or  court  of  appeals  will  devise  its  own 
plan  for  furnishing  representation  to  eligible  defendants,  utilizing 
either  representation  by  private  attorneys,  representation  by  attorneys 
furnished  by  a  bar  association  or  legal  aid  agency,  or  a  combination  of 
these  alternatives. 

I.  GENERAL  OBSERVATIONS 

The  administration  of  the  Criminal  Justice  Act  has  been  praise¬ 
worthy.  The  judiciary  moved  with  dispatch  in  promulgating  plans  for 
furnishing  representation,  and  the  Administrative  Office  of  the  United 
States  Courts  has  established  prompt  and  efficient  payment  procedures 
and  forms.  Difficulties  of  interpretation  and  administration,  to  be  ex¬ 
pected  in  initial  operation  under  such  novel  legislation,  have  been 
minimized  by  the  fact  that  the  act  was  well  thought  through  and  tightly 
drafted,  and  by  the  careful  supervision  and  administrative  guidance 
of  the  Judicial  Conference  Committee  to  Implement  the  Criminal 
Justice  Act.  Individual  district  judges,  on  whom  has  devolved  most 
of  the  administrative  responsibilitjq  have  been  generally  conscientious 
in  carrying  out  the  letter  and  spirit  of  the  act. 

In  part  because  of  this  careful  administration,  the  total  Criminal 
Justice  Act  disbursements  have  been  somewhat  lower  than  expected. 
Criminal  Justice  Act  counsel  were  appointed  for  15,529  defendants  in 
the  district  courts  in  the  year  ended  June  30, 1966  (fiscal  1966,  the  first 
10  months  of  the  act).  This  was  38  percent  of  the  defendants  against 
whom  criminal  charges  were  commenced  in  this  period.  The  total 
amount  disbursed  through  June  30, 1967  (with  just  over  80  percent  of 
the  attorneys  paid),  on  these  appointments  was  $1,649,045,  or  an  aver¬ 
ts) 
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age  of  $131  per  defendant.  In  the  year  ended  June  30,  1967,  there  were 
20,887  defendants  represented  by  Criminal  Justice  Act  counsel  in  the 
district  courts.  (Further  disbursement  data  appears  in  the  appendix.) 

What  follows  summarizes  our  major  recommendations  for  statutory 
amendments  and  changes  in  the  administration  of  the  act.  Other  rec¬ 
ommendations  of  a  less  pervasive  nature  appear  in  the  body  of  the 
report.  The  Roman  numbered  headings  correspond  to  the  parts  of  this 
report  which  set  out  greater  detail  on  these  recommendations  and  the 
factual  data  on  which  they  are  based. 

II.  PROMULGATION  OF  DISTRICT  COURT  PLANS  AND  DISSEMINATION  OF 

INFORMATION  ABOUT  TIIE  ACT 

To  combat  prevalent  unwareness  of  panel  attorneys  and  commis¬ 
sioners  about  the  essential  provisions  of  the  Criminal  Justice  Act, 
copies  of  the  act  and  summaries  of  the  essential  provisions  of  the  dis¬ 
trict  plan  should  be  circulated  to  all  panel  counsel  who  take  appoint¬ 
ments.  The  process  should  be  repeated  if  the  act  is  amended  or  if  the 
Judicial  Conference  or  the  Committee  issues  clarifying  guidelines  such 
as  suggested  in  this  report. 

III.  ELIGIBILITY  AND  PARTIAL  ELIGIBILITY 

The  predominant  attitude  and  practice  on  questions  of  eligibility 
for  the  benefits  of  the  act  is  one  of  great  leniency,  resolving  all  ques¬ 
tions  in  favor  of  the  defendant.  Nevertheless,  there  are  important 
respects  in  which  courts  and  commissioners  are  applying  different 
standards  on:  the  level  of  income  that  will  disqualify  a  defendant  (or 
whether  a  dollar  income  ceiling  is  appropriate  at  all),  whether  to 
consider  the  resources  of  a  minor  defendant’s  parents  or  a  defendant's 
spouse,  whether  to  consider  chattels  (like  an  automobile)  necessary  for 
the  defendant's  employment,  and  how  to  treat  equity  in  a  home.  We 
suggest  that  the  Judicial  Conference  issue  guidelines  for  treating 
these  and  related  questions,  and  we  offer  a  draft  of  guidelines  and 
comments.  For  example,  following  is  the  first  suggested  guideline, 
which  concerns  the  basic  standard  of  eligibility  and  stresses  the  need 
to  relate  the  determination  to  the  costs  of  defense  in  the  district, 
especially  the  cost  of  a  “qualified”  lawyer. 

1.  A  defendant  is  “financially  unable  to  obtain  counsel  *  *  *  in¬ 
vestigative,  expert,  or  other  services  necessary  to  an  adequate  defense” 
when  the  value  of  his  present  net  assets  and  the  value  of  his  income 
expected  prior  to  the  anticipated  date  of  the  trial  (or  filing  of  appellate 
briefs,  if  the  determination  is  for  purposes  of  appeal)  are  insufficient, 
after  he  has  provided  himself  and  his  dependents  with  the  necessities 
of  life,  to  permit  him  to  retain  a  qualified  lawyer,  obtain  release  on 
bond,  and  pay  the  other  expenses  necessary  for  an  adequate  defense  at 
the  prevailing  rates  for  the  charged  offense  in  that  district. 

Comments  and  other  guidelines  appear  in  Part  III. 

The  act  should  be  amended  to  permit,  the  eligibility  determination  to 
lie  delegated  to  some  Federal  court  official  such  as  a  clerk  or  admin¬ 
istrator.  This  would  ease  the  burden  of  the  judiciary  and  also  facili¬ 
tate  appointment  of  counsel  prior  to  court  appearance  (when  not  ap¬ 
pointed  by  the  commissioner). 
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Most  district  court  Criminal  Justice  Act  plans  require  appointed 
counsel  to  advise  the  court  when  he  learns  that  his  client  has  income 
or  resources  that  would  permit  him  to  make  payment  for  his  defense 
(See  page  43).  These  provisions  should  be  clarified  to  excuse  counsel 
from  any  duty  to  advise  the  court  about  any  income  or  assets  the  de¬ 
fendant  had  but  did  not  report  at  the  time  he  executed  his  Criminal 
Justice  Act  affidavit,  since  an  attorney — even  an  appointed  attorney — 
should  not  be  required  or  encouraged  to  give  information  that  could 
subject  his  client  to  a  criminal  prosecution.  This  objection  does  not 
cover  income  or  assets  acquired  subsequent  to  defendant’s  execution  of 
the  affidavit,  which  counsel  may  still  be  required  to  report. 

Although  there  have  been  some  recorded  instances  of  defendants’ 
misrepresenting  or  concealing  assets  to  obtain  court-appointed  counsel 
under  the  act,  and  although  suspicions  of  such  cheating  are  quite  wide¬ 
spread  among  prosecutors  and  some  defense  counsel,  we  believe  that 
such  abuses  are  comparatively  infrequent.  An  ironic  fact  (or  possible 
fact)  is  that  there  seems  to  be  more  cheating  (or  perhaps  just  more 
suspicion  of  cheating)  in  a  district  where  appointed  counsel  are  very 
experienced  than  in  districts  where  counsel  are  relatively  inexperi¬ 
enced  (See  page  36).  If  this  is  because  defendants  of  marginal  eligi¬ 
bility  are  encouraged  to  misrepresent  their  assets  when  they  can  obtain 
a  better  counsel  by  appointment  than  they  can  afford  to  retain,  then 
the  problem  of  misrepresentation  can  be  expected  to  increase  as  efforts 
succeed  in  upgrading  the  quality  of  Criminal  Justice  Act  counsel. 
The  way  to  combat  this  tendency  is  to  perfect  techniques  to  extend  the 
benefits  of  the  act  to  defendants  of  some  means  who  still  lack  enough 
resources  for  an  “adequate”  defense. 

The  principal  eligibility  problem  under  the  Criminal  Justice  Act 
is  what  to  do  about  the  defendant  who  lacks  the  $500  to  $2,000  neces¬ 
sary  to  retain  counsel,  but  who  has  some  resources  he  can  devote  to  his 
own  defense.  Frequently,  defendants  have  more  than  enough  to  pay 
the  $50  to  $150  fee  that  Criminal  Justice  Act  counsel  typically  receive 
in  these  cases.  (Our  sample  of  Criminal  Justice  Act  disbursements 
for  attorney  compensation  and  expenses  shows  that  more  than  one- 
third  are  for  $50  or  less,  and  more  than  half  are  for  less  than  $100.) 
(See  page  187.)  Subsection  (f)  of  the  act  provides  a  means  by  which 
such  an  individual  can  be  required  to  make  some  contribution  to  the 
cost  of  his  own  defense,  but  we  found  relatively  little  use  being  made 
of  this  provision.  We  consider  this  a  problem  of  paramount 
importance. 

A  defendant  who  has  resources  he  can  devote  to  his  own  defense 
should  be  required  to  do  so ;  a  man  with  some  resources  but  not  enough 
to  provide  all  of  his  defense  needs  (including  a  qualified  lawyer) 
should  be  able  to  call  upon  the  benefits  of  the  act  to  make  up  the  dif¬ 
ference.  These  are  companion  propositions.  One  cannot  be  effectively 
enforced  or  encouraged  without  implementing  the  other.  The  first  is 
essential  to  the  wholehearted  cooperation  of  the  bar,  especially  the 
valuable  experienced  criminal  lawyers  who  frequently  represent  de¬ 
fendants  on  a  retained  basis.  The  second  is  essential  to  safeguard 
against  the  danger  that  a  defendant  wTith  some  but  limited  means  will 
be  held  ineligible  for  the  benefits  of  the  act  and  thus  be  driven  into 
the  arms  of  an  inexperienced  or  inept  lawyer  who  would  accept  the 
case  (perhaps  upon  the  assumption  that  the  defendant  will  plead 
guilty)  for  the  meager  retainer  he  has  to  offer.  The  only  institutional- 
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ized  or  regular  means  of  contribution  we  observed  were  in  those  dis¬ 
tricts  that  require  defendants  to  reimburse  the  Treasury  for  the  costs 
of  their  Criminal  Justice  Act  defense  as  a  condition  of  probation. 
We  consider  that  measure  of  doubtful  constitutionality  and  of  even 
more  doubtful  wisdom. 

The  court  is  most  likely  to  order  contribution  either  at  the  beginning 
or  at  the  end  of  the  case,.  We  favor  the  beginning,  if  there  are  available 
resources  at  that  time.  Unless  the  defendant  is  required  to  pay  at  the 
outset,  as  he  would  lie  under  the  “out  in  front”  (pay  in  advance)  ar¬ 
rangement  of  most  retained  counsel,  his  money  will  almost  invariably 
be  gone  before  the  case  is  concluded  and  the  court  takes  steps  to  order 
contribution.  If  a  defendant  lacks  sufficient  resources  to  pay  all  of  the 
costs  of  his  defense,  but  has  some  cash  or  property  in  excess,  of  the 
amount  required  to  provide  necessities  for  himself  and  his  family,  the 
court  should  determine  the  amount  of  the  excess  and  order  him  to  pay 
that  amount  to  his  counsel,  in  advance.  Counsel  should  be  able  to  retain 
that  amount  as  his  full  fee,  except  that  if  the  total  time  expended  on  the 
case,  computed  at  the  rates  specified  in  the  Criminal  Justice  Act  (plus 
expenses),  exceeds  the  amount  received  from  the  defendant,  counsel 
should  be  able  to  apply  under  the  Criminal  Justice  Act  for  the  differ¬ 
ence.  Counsel  so  applying  could  receive  an  overall  total  compensation 
(from  defendant  and  Treasury)  in  excess  of  the  statutory  maximum, 
but  if  counsel  applied  to  the  Treasury  for  some  compensation  his  total 
expenditure  of  time  would  have  to  be  valued  at  Criminal  Justice  Act 
rates,  and  the  statutory  maximum  would  limit  the  amounts  he  could 
receive  from  the  Treasury.  We  read  the  act  as  permitting  this  type  of 
compensation  arrangement,  but  it  is  presently  forbidden  by  a  guideline 
of  the  Judicial  Conference  Committee  To  Implement  the  Criminal 
Justice  Act,  and  by  the  provisions  of  most  district  court  Criminal 
Justice  Act  plans  (See  page  51).  The  guideline  and  Criminal  Justice 
Act  plans  should  be  changed  to  permit  it. 

Defendants  will  occasionally  have  income  or  resources  at  or  after 
the  conclusion  of  their  case  from  which  they  could  contribute  to  the 
costs  of  their  defense.  They  should  have  an  obligation  to  do  so,  but  only 
out  of  assets  or  income  acquired  within  a  short  period  (about  90  days) 
after  the  case  is  concluded.  There  should  be  no  lien  on  assets  and" no 
attempt  to  collect  from  future  assets  or  income. 

IV.  APPOINTMENT  OF  ATTORNEYS 

There  are  a  multitude  of  different  types  of  panels  and  selection 
mechanisms  for  Criminal  Justice  Act  attorneys,  as  there  should  be  in 
a  group  of  districts  with  such  diverse  conditions  of  geography  and 
such  varied  resources  of  experience  in  the  bar.  This  summary  can 
only  touch  on  a  few  aspects  of  the  picture  that  we  consider  worthv  of 
special  attention  and  correction. 

Criminal  Justice  Act  panels  in  some  districts  are  deficient  for  con¬ 
taining  the  names  of  many  lawyers  who  are  unable,  unwilling,  inex¬ 
perienced,  or  incompetent  to  take  appointments  or  fulfill  the  duty  of 
conducting  an  adequate  representation  in  a  Federal  criminal  case. 
And  where  inexperienced  or  inept  lawyers  are  on  Criminal  Justico 
Act  panels,  the  selection  mechanism  is  sometimes  deficient  in  assigning 
them  complicated  or  unusually  important  cases,  instead  of  waiting  for 
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eases  more  commensurate  with  their  abilities  or  experience.  As  one 
lawyer  wrote  on  our  questionnaire : 

“A  person  charged  with  crime,  although  indigent,  should  not  have 
to  take  potluck  among  form-fillers  and  abstract  examiners  in  order 
to  find  counsel.” 

Compare  the  comments  of  two  defendants  who  responded  to  our 
questionnaire  on  how  they  felt  about  the  kind  of  job  their  appointed 
lawyer  did  for  them. 

“After  all  over  he  told  me  this  was  not  his  type  of  law,  that  lie  was 
an  insurance  claims  lawyer.  He  said  he  was  not  paid  enough  to  take 
much  time  with  the  case.” 

“Most  State  lawyers  are  fresh  out  of  school  and  the  first  one  that 
the  court  gives  them  to  is  the  color  people.” 

Every  district  should  adopt  the  principle  of  matching  the  skill  and 
experience  of  appointed  counsel  with  the  complexity  and  gravity  of 
the  criminal  charge. 

The  overall  level  of  experience  on  Criminal  Justice  Act  panels 
varies  widely  from  district  to  district.  Some  panels  consist  exclusively 
of  lawyers  chosen  for  their  ability  and  experience  in  Federal  criminal 
trials,  whereas  others  are  composed  of  volunteers  who  are  predomi¬ 
nantly  the  younger  and  less  experienced  or  less  occupied  members  of 
the  bar.  At  a  minimum,  district  courts  should  review  and  update  their 
panels  at  least  annually.  Most  districts  would  improve  the  quality  of 
representation  under  the  act  if  they  reduced  the  size  of  their  panels 
so  that  panel  attorneys  were  appointed  at  least  once  a  year  instead  of 
once  every  10  or  15  years,  as  would  now  be  the  pattern  in  some  dis¬ 
tricts  with  few  appointments  and  excessively  large  panels.  An  effort 
should  be  made  to  limit  panel  membership  and  appointment  to  law¬ 
yers  reasonably  qualified  by  ability  and  experience  to  defend  a  crim¬ 
inal  case  in  the  Federal  court.  Where  the  district  court  bar  is  insuf¬ 
ficiently  experienced  to  furnish  a  suitable  number  of  such  individuals, 
then  a  small  panel  of  able  lawyers  should  be  formed  and  they  should 
be  appointed  in  all  Criminal  Justice  Act  cases  until  they  are  suf¬ 
ficiently  experienced  to  train  other  counsel  on  an  associate  counsel 
basis.  In  this  manner,  Criminal  Justice  Act  appointments  can  be  used 
to  upgrade  the  quality  of  the  Federal  criminal  bar,  a  most  unlikely 
result  in  districts  that  now  follow  the  practice  of  sprinkling  Criminal 
Justice  Act  appointments  over  the  bar  ratably,  with  lawyers  serving 
so  infrequently  as  retained  or  as  appointed  counsel  that  few  have  any 
opportunity  to  develop  a  desirable  degree  of  familiarity  with  Federal 
criminal  practice. 

One  of  the  most  imaginative  and  promising  means  of  furnishing 
Criminal  Justice  Act  counsel  in  high-volume  urban  districts  is  a  duty- 
day  arrangement  in  which  experienced  panel  members  are  assigned 
to  appear  in  court  and  take  all  appointments  on  a  particular  day. 
Aside  from  such  duty-day  arrangements,  there  are  still  judges  who 
select  Criminal  Justice  Act  counsel  from  lawyers  who  merely  happen 
to  be  present  in  the  courtroom  when  the  need  for  counsel  arises.  This 
method  of  selection  should  be  discontinued  since  it  tends  to  concen¬ 
trate  appointments  in  the  hands  of  the  least  busy  and  least  able  seg¬ 
ment  or  the  bar.  _  .  . 

Records  on  appointment  of  counsel  in  many,  if  not  most,  districts 
are  deficient.  Every  district  should  maintain  up-to-date  records  on 
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the  number  of  Federal  appointments  handled  by  each  panel  member, 
including  not  only  Criminal  Justice  Act  appointments  but  also  other 
Federal  appointments  such  as  state  habeas  corpus  or  motions  to  vacate 
under  section  2255  that  are  presently  uncompensated.  Ideally,  such 
records  should  also  show  state  appointments  filled  by  Criminal  Justice 
Act  panelists. 

The  rate  of  waiver  of  counsel  before  the  court  is  still  very  high  on 
a  national  basis,  17  percent,  compared  with  20  percent  before  the  act 
became  effective.  The  rate  varies  from  2  percent  in  the  Second  Circuit 
to  36  percent  in  the  Fifth  Circuit.  (See  page  83.)  This  subject  deserves 
examination  by  the  judicial  councils  in  the  high  waiver  circuits.  We 
think  that  Federal  judges  should  be  extremely  reluctant  to  accept  a 
waiver  of  counsel  in  any  felony  case  that  is  to  be  disposed  of  on  the 
merits,  by  guilty  plea  as  well  as  by  trial.  If  reasons  other  than  basic 
fairness  are  needed,  they  are  supplied  by  the  prospect  of  increased 
Supreme  Court  hostility  toward  convictions  or  pleas  obtained  without 
the  advice  of  counsel,  and  increased  stringency  in  enforcing  the  formal 
requirements  for  a  valid  waiver  of  counsel.  The  fact  that  judges  pres¬ 
ently  appoint  70  percent  of  Criminal  Justice  Act  counsel,  while  com¬ 
missioners  appoint  only  30  percent,  indicates  that  a  very  large  pro¬ 
portion  of  defendants  are  also  waiving  counsel  before  the  commis¬ 
sioner,  and  also  (without  benefit  of  counsel)  waiving  their  right  to  a 
preliminary  hearing.  Criminal  Justice  Act  counsel  should  always  be 
appointed  in  time  to  represent  the  defendant  at  the  commissioner’s 
hearing,  if  any.  District  courts  should  also  consider  the  advisability 
of  amending  their  Criminal  Justice  Act  plans  to  provide  that  a  de¬ 
fendant  who  is  unrepresented  should  not  be  permitted  to  waive  his 
right  to  a  preliminary  hearing. 

There  are  many  districts  where  more  than  10  percent  of  the  Crim¬ 
inal  Justice  Act  defendants  are  represented  by  more  than  one  counsel, 
in  succession.  This  usually  occurs  where  counsel  appointed  by  the 
commissioner  does  not  follow  through  for  the  trial  or  plea.  Except 
where  geography,  health,  or  other  circumstances  unrelated  to  admin¬ 
istrative  convenience  clearly  require  otherwise,  counsel  appointed  by 
the  commissioner  should  continue  his  representation  through  the  dis¬ 
trict  court.  Substitution  of  counsel  is  far  too  frequent  in  many  dis¬ 
tricts.  Unless  absolutely  necessary,  substitution  should  be  discouraged, 
since  it  may  work  to  the  detriment  of  the  defendant,  particularly  by 
leaving  him  without  effective  representation  in  the  critical  period  be¬ 
tween  the  commissioner’s  hearing  and  his  appearance  in  the  district 
court.  Finally,  districts  should  experiment  with  means  of  making  the 
assistance  of  counsel  available  when  requested  in  advance  of  the 
defendant’s  appearance  before  the  commissioner  or  magistrate.  For 
those  instances  where  counsel  is  not  appointed  by  the  commissioner, 
district  courts  should  also  develop  means  for  having  counsel  appointed 
in  advance  of  the  defendant’s  appearance  in  court. 

V.  THE  PUBLIC  DEFENDER  ALTERNATIVE 

There  are  three  different  possible  types  of  defender  arrangements. 
All  three  are  referred  to  here  as  Federal  defenders.  (1)  A  Federal 
public  defender,  who  is  a  full-time  salaried  employee  appointed  by 
some  other  Federal  officer;  (2)  a  federally  supported  local  defender 
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grantee  agency ,  which  also  employs  full-time  salaried  defenders  but 
which  is  a  separate  organization  financed  principally  or  wholly  by 
Federal  grants;  and  (3)  a  private  defender ,  which  is  our  term  to  de¬ 
scribe  salaried  legal  aid  or  defender  attorneys  who  take  Criminal  Jus¬ 
tice  Act  appointments  on  the  same  terms  as  private  attorneys,  with 
their  employing  organizations  receiving  the  Criminal  Justice  Act  fees 
for  their  representation.  Only  the  private  defender  is  a  permissible 
option  under  present  legislation.  The  Criminal  Justice  Act  fees  cur¬ 
rently  being  received  by  private  defender's  are  clearly  insufficient  to 
hire  and  retain  lawyers  of  sufficient  experience  for  these  jobs,  so  all 
nf  the  eight  private  defenders  of  which  we  are  aware  receive  sub¬ 
sidies  for  their  defender  operation  from  money  granted  by  private 
foundations  or  from  appropriations  of  their  budget  reserves. 

We  believe  that  there  is  a  demonstrated  need  for  some  type  of 
full-time  salaried  Federal  defender  lawyers  on  an  optional  basis  in 
certain  districts,  especially  the  large  urban  districts,  and  that  measures 
should  be  taken  to  establish  the  Federal  defender  as  a  financially  stable 
•option  under  the  Criminal  Justice  Act.  We  consider  that  a  Federal  de¬ 
fender  should  be  optional.  We  recommend  against  making  it  man¬ 
datory  nationwide  or  even  in  a  few  districts.  Because  a  “mixed  sys¬ 
tem,”  in  which  panel  counsel  share  the  appointment  load  with  the  Fed¬ 
eral  defender,  maximizes  the  advantages  and  minimizes  the  disad¬ 
vantages  of  a  Federal  defender,  we  recommend  that  the  use  of  the 
mixed  system  be  mandatory  wherever  a  Federal  defender  option  is 
elected.  We  favor  a  mixed  system  in  which  the  Federal  defender  has 
no  more  than  50  percent  of  the  Criminal  Justice  Act  appointments 
(and  in  no  event  more  than  75  percent) ,  with  the  balance  being  assigned 
to  panel  counsel.  As  among  the  various  types  of  Federal  defenders, 
<our  preference  is,  first,  the  private  defender;  second,  the  local  defender 
grantee  agency;  and,  last,  the  public  defender. 

If  the  private  defender  alternative  is  to  be  chosen,  such  defenders 
need  special  financial  assistance  to  rescue  them  from  their  present 
precarious  financial  position.  We  recommend  that  the  act  be  amended 
to  permit  a  system  of  grants  for  administrative  overhead,  to  be  paid  to 
any  private  organization  (such  as  a  legal  aid  or  defender  agency)  that 
the  judicial  council  of  the  circuit  designates  as  having  functioned 
satisfactorily  as  a  private  defender  during  a  specified  period  (quarter 
or  year) .  The  grants  would  be  based  on  a  percent  of  the  Criminal  Jus¬ 
tice  Act  fees  actually  paid  to  that  organization  during  the  relevant 
period.  The  amount  would  have  to  be  determined  by  taking  into  con¬ 
sideration  the  prevailing  level  of  salaries  and  Criminal  Justice  Act 
fees,  and  the  effect  of  any  prospective  modifications  in  the  compensa¬ 
tion  and  coverage  of  the  act,  such  as  those  suggested  in  this  report.  A 
system  of  overhead  grants  at  different  rates  could  also  be  made  to  bar 
associations  or  other  organizations  to  strengthen  them  in  their  present 
functions  of  assisting  or  managing  the  duty-day  or  other  selection 
mechanisms  used  in  the  appointment  of  panel  counsel. 

If  the  act  is  amended  to  adopt  a  full-time  salaried  public  defender  or 
local  defender  grantee  agency  as  an  option,  we  recommend  that  this 
option  be  limited  to  locations  where  there  were  a  minimum  of  300 
defendants  represented  by  Criminal  Justice  Act  counsel  in  the  most 
recent  year.  This  assumes  that  the  defender  would  handle  50  percent 
of  the  appointments  and  have  an  annual  appointment  load  of  about 
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150,  which  is  somewhat  less  than  the  amount  that  experienced  private 
defenders  in  various  Federal  districts  fix  as  the  amount  one  lawyer  can 
handle  comfortably.  (The  limit  may  be  considerably  less  in  the  District 
of  Columbia,  where  the  type  of  cases  is  different  from  that  of  most 
Federal  districts.)  At  that  limit,  there  are  11  areas  in  the  country  that 
would  qualify  for  a  public  defender  or  grantee  agency  option.  The 
number  of  districts  with  more  than  300  appointments  is  much  larger, 
but  the  number  of  appointments  in  the  district  should  not  be  the 
appropriate  standard  for  qualifying  for  a  public  defender.  Some 
districts  hold  court  and  make  appointments  in  as  many  as  eight  or  10 
locations,  hundreds  of  miles  apart.  If  those  districts  were  permitted 
to  aggregate  their  appointments  for  purposes  of  qualifying  for  a  public 
defender,  the  defender  would  have  to  ride  circuit  to  perform  his  duties. 

The  circuit-riding  concept  is  difficult  enough  for  judges  and  prose¬ 
cutors,  but  it  is  wholly  at  odds  with  efficient  and  conscientious  per¬ 
formance  of  the  defense  function.  Between  the  times  of  holding  court, 
when  a  defense  attorney  needs  to  do  investigation  and  consultation 
with  client  and  witness,  a  circuit-riding  defender  would  be  inaccessible 
to  many,  if  not  most,  of  his  clients.  The  only  areas  that  should  be  able 
to  aggregate  their  appointments  for  purposes  of  adding  up  to  the  300 
necessary  to  qualify  for  a  public  defender  or  grantee  agency  option 
(if  such  is  enacted)  are  those  located  so  close  to  one  another  that  a 
defender  situated  at  one  place  would  be  readily  accessible  to  defendants 
whose  cases  were  to  be  heard  at  the  other  places,  and  so  close  that  the 
defender  could  readily  get  out  and  supervise  or  conduct  the  necessary 
investigation  and  trial  preparation  for  all  locations. 

VI.  THE  ADMINISTRATIVE  BURDEN 

We  found  great  diversity  in  the  amount  of  administrative  burden 
and  in  the  identity  of  the  court  officials  who  were  bearing  it.  Adminis¬ 
trative  assistance  is  badly  needed  in  many  districts,  and  could  easily 
be  employed  to  upgrade  the  quality  of  service  under  the  act  in  many 
others.  We  recommend  that  about  25  Criminal  Justice  Act  district 
court  administrative  officers  be  authorized,  two  each  for  several  dis¬ 
tricts  with  the  largest  number  of  Criminal  Justice  Act  appointments, 
and  one  each  for  districts  with  over  250  defendants  represented  by 
Criminal  Justice  Act  counsel  in  the  most  recent  year.  The  functions 
to  be  performed  by  these  officers  are  discussed  in  the  report.  They 
might  be  unnecessary  in  districts  utilizing  a  public  defender  or  a  local 
defender  grantee  agency. 

VII.  ATTORNEY  COMPENSATION 

Lawyers’  principal  complaints  and  suggestions  about  the  Criminal 
Justice  Act  concern  the  fact  that  the  Criminal  Justice  Act  fees  are 
only  a  fraction  (we  estimate  that  they  are  20  to  40  percent)  of  the 
amount  charged  by  retained  counsel.  Judicial  agreement  is  evidenced 
by  the  fact  that  the  $10  and  $15  hourly  maximum  rates  specified  in  the 
act  have  now  become  the  normal  and  usual  rates,  being  awarded  in 
almost  every  case  in  all  districts.  Although  we  would  applaud  a  sli«ht 
increase,  say  from  $10  to  $15  for  the  hourly  rate  for  out-of-court  serv- 
ice,  we  feel  that  there  are  more  important  and  less  expensive  reforms 
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in  Criminal  Justice  Act  compensation  arrangements  that  should  take 
priority. 

The  act  should  be  amended  to  provide  compensation  for  time  a 
lawyer  spends  advising  or  representing  a  defendant  before  the  formal 
charge  and  the  appointment  of  an  attorney  by  court  or  commissioner. 
This  is  intended  to  facilitate  attempts  to  provide  early  representation 
(in  advance  of  appointment)  where  requested  to  assist  a  prospective 
defendant  in  connection  with  questioning  by  Federal  officers  or  in  con¬ 
nection  with  a  lineup,  as  required  by  recent  Supreme  Court  decisions. 
To  facilitate  duty-day  arrangements,  which  may  be  the  most  promis¬ 
ing  means  of  providing  such  early  representation  in  appointment 
systems,  the  act  should  be  amended  to  provide  compensation  at  the 
in-court  rates  for  time  a  lawyer  spends  waiting  for  Criminal  Justice 
Act  appointments  in  court  or  in  a  commissioner  hearing  pursuant  to 
the  duty-day  arrangement,  in  the  district  court  Criminal  Justice  Act 
plan,  as  approved  by  the  judicial  council  of  the  circuit. 

We  found  great  disparity  in  the  administration  of  the  statutory 
provisions  for  awarding  compensation  in  excess  of  $500  (for  felonies) 
in  extraordinary  circumstances.  Some  circuit  chief  judges  hardly  ever 
authorize  excess  compensation,  and  others  frequently  do  so,  even  for 
amounts  as  low  as  $550.  We  recommend  that  the  act  be  amended  to 
authorize  district  judges  to  approve  attorney  compensation  in  excess 
of  the  statutory  limit  up  to  a  maximum  of  $2,000,  with  compensation 
over  that  amount  still  requiring  concurrence  of  the  district  judge  and 
the  chief  judge  of  the  circuit.  We  also  recommend  that  the  statutory 
maximum  compensation  in  felonies  be  increased  to  $1,000  ($500  in 
misdemeanors). 

VIII.  REIMBURSEMENT  FOR  EXPENSES  AND  PAYMENT  FOR  SERVICES  OTHER 

THAN  COUNSEL 

The  categories  of  counsel  expenditures  that  are  deemed  reimbursable 
are  excessively  narrow,  as  exemplified  by  the  disallowance  of  taxicab 
fares.  The  categories  should  be  broadened  by  guidelines.  The  seven 
district  courts  that  provide  that  counsel  must  have  judicial  approval 
before  incurring  reimbursable  expenses  in  excess  of  a  total  of  $50 
should  delete  this  provision,  as  it  serves  no  useful  purpose  and  has 
worked  a  hardship  on  some  counsel. 

The  principal  problem  with  subsection  (e),  which  provides  for 
services  other  than  counsel,  is  that  it  is  used  so  infrequently.  Appli¬ 
cations  for  services  other  than  counsel  are  submitted  for  less  than  2 
percent  of  the  defendants  for  whom  Criminal  Justice  Act  counsel 
are  appointed.  This  underutilization  of  subsection  (e)  is  partly  due 
to  counseFs  unawareness  of  its  availability,  but  we  have  evidence 
that  it  is. also  due  to  the  deterring  effect  of  the  requirement  of  advance 
judicial  approval  for  subsection  (e)  expenditures.  The  requirement 
of  advance  approval  is  especially  burdensome  for  services  needed  in 
advance  of  the  defendant's  appearance  before  the  court,  such  as  an 
interpreter  to  assist  in  or  a  reporter  to  record  and  transcribe  the  pro¬ 
ceedings  at.  a  preliminary  hearing.  To  encourage  greater  use  of  sub¬ 
section  (e)  and  to  obviate  some  of  the  administrative  problems  men¬ 
tioned  above,  ,  we  recommend  that  the  act  be  amended  to  provide  that 
counsel  who  has  been  appointed  under  the  act  may  obtain  subsection 
(e)  services  for  his  client  up  to  a  maximum  of  $150  for  each  expert 
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(plus  expenses  reasonably  incurred),  without  advance  court  approval 
but.  subject  to  subsequent  review  by  the  court.  The  court  would  apply 
the  same  standard  that  would  have  been  applied  for  advance  approval. 
If  that,  recommendation  is  not  adopted,  then  the  act  should  at  least  be 
amended  to  provide  that  U.S.  commissioners  can  give  the  necessary 
advance  approval  for  subsection  (e)  expenditures  up  to  some  specified 
maximum,  such  as  $150. 

Subsection  (e)  should  also  be  amended  to  remove  the  $300  ceiling,' 
and  if  that  recommendation  is  not  adopted,  the  act  should  at  least  be 
amended  to  confer  authority  on  the  chief  judge  of  the  circuit  to  award 
an  amount  of  subsection  (e)  compensation  larger  than  $300  to  any  one 
person  in  exceptional  circumstances. 

The  act  clearly  provides  that  services  other  than  counsel  shall  be 
available  to  the  eligible  clients  of  retained  as  well  as  appointed  coun¬ 
sel,  and  district  court  Criminal  Justice  Act  plans  to  the  contrary 
should  be  changed. 

The  original  guideline  of  the  Judicial  Conference  Committee  To  Im¬ 
plement  the  Criminal  Justice  Act,  which  was  negative  and  restrictive 
about  the  use  of  investigators  under  subsection  (e),  should  be  re¬ 
placed  with  a  new  guideline  that  gives  some  positive  definition  of  the 
circumstances  (such  as  when  investigation  is  needed  at  areas  inac¬ 
cessible  to  counsel)  when  investigators  are  permissible.  The  new  guide¬ 
line  should  also  clarify  that  attorneys  can  be  used  as  investigators  in 
appropriate  circumstances.  The  committee  should  also  issue  a  guide¬ 
line  clarifying  the  propriety  of  using  subsection  (e)  to  compensate 
law  students  for  expert  services  in  the  form  of  legal  research  at 
specified  maximum  rates,  such  as  $2  or  $3  per  hour.  This  is  desirable 
to  encourage  legal  research  in  districts  where  law  students  will  have 
access  to  more  Federal  practice  materials  and  sources  than  many  Crim¬ 
inal  Justice  Act  counsel. 

An  amendment  to  the  act  or  a  committee  guideline  or  rule  should 
provide  that  Criminal  Justice  Act  form  8,  on  which  defendants  dis¬ 
close  confidential  information  in  applying  for  subsection  (e)  ap¬ 
provals,  shall  be  sealed  and  impounded  until  the  case  is  disposed  of 
so  that  the  information  submitted  by  defendants  will  not  be  filed  in 
case  files  readily  available  to  the  prosecution,  as  is  presently  true  in 
most  districts. 

Rules  15(c)  and  17(b)  of  the  Federal  Rules  of  Criminal  Pro¬ 
cedure  should  be  repealed  because  they  have  been  totally  supplanted 
by  provisions  of  the  Criminal  Justice  Act  that  are  more  favorable 
to  the  defendant  and  more  easily  administered  by  the  courts. 

IX.  QUALITY  OF  REPRESENTATION 

We  have  been  unable  to  determine  whether  the  Criminal  Justice 
Act  has  thus  far  raised  the  quality  of  representation  of  needy  de¬ 
fendants  in  the  district  courts.  Quality  is  too  difficult  to  measure,  and 
it  depends  on  too  many  factors  other  than  the  availabiltiy  of  compen¬ 
sation.  An  additional  difficulty  is  uncertainty  in  what  is  meant  by 
quality— what  standard  is  applied.  Using  a  standard  of  the  propor¬ 
tion  of  similarly  situated  defendants  charged  with  the  same  crime  who 
received  probation  or  a  comparatively  lenient  sentence,  we  concluded 
from  our  study  of  one  district  that  the  performance  of  appointed 
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counsel  relative  to  retained  counsel  had  improved  under  the  Crim¬ 
inal  Justice  Act,  and  was  now  approximately  the  same  as  retained 
counsel.  (See  page  240.)  But  it  is  impossible  to  generalize  from  re¬ 
sults  in  this  single  district  in  2  years  to  conclusions  valid  for  the 
country  as  a  whole. 

We  are  persuaded  that  the  single  most  important  factor  in  de¬ 
termining  the  quality  of  service  under  the  Criminal  Justice  Act  is 
the  degree  of  experience  of  the  Criminal  Justice  Act  lawyers  being 
appointed  in  the  district.  We  know  that  the  level  of  experience  varies 
greatly  from  district  to  district.  In  some  districts  the  profile  of  ex¬ 
perience  of  lawyers  being  appointed  for  needy  defendants  is  radically 
different — better  or  worse — than  before  the  Criminal  Justice  Act, 
and  in  others  it  is  the  same.  If  the  degree  of  experience  of  counsel 
is  the  most  important  determinant  of  quality  representation,  then 
quality  is  attributable  to  two  factors:  the  degree  of  criminal  expe¬ 
rience  in  the  district  court  bar,  and  the  efficiency  with  which  the  Crim¬ 
inal  Justice  Act  administration  in  the  district  uses  its  resources.  The 
availability  of  compensation  and  other  resources  under  the  Criminal 
J ustice  Act  can  be  of  great  significance  in  aiding  the  district  court  in 
making  better  use  of  its  own  resources,  including  principally  the  ex¬ 
perience  of  its  bar,  but  the  availability  of  compensation  for  appointed 
counsel  does  not  itself  guarantee  better  quality  criminal  defense. 

Unless  there  is  careful  attention  to  administration,  the  effect  of 
compensation  can  even  be  negative.  For  example,  one  could  argue, 
as  a  matter  of  theory,  that  the  availability  of  some  compensation  would 
encourage  a  better  type  of  lawyer  to  accept  appointments,  and  make 
possible  a  better  effort  when  he  was  appointed.  To  the  contrary,  one 
could  also  argue  that  the  availability  of  compensation  will  relieve  the 
better  lawyers  from  their  feeling  of  obligation  to  accept  appointments, 
and  leave  Criminal  Justice  Act  representation  in  the  hands  of  less 
experienced  and  less  able  lawyers  for  whom  the  low  Criminal  Justice 
Act  rates  (and  opportunities  for  experience)  are  compensatory.  In 
fact,  we  have  observed  both  phenomena,  although  we  are  unable  to 
generalize  about  which  is  more  prevalent.  A  prime  exhibit  of  an  unin¬ 
tended  unfavorable  effect  of  the  Criminal  Justice  Act  was  found  in  one 
district  we  studied  in  which  (despite  a  generally  high  quality  of  ad¬ 
ministration  and  attention  to  the  requirements  of  the  act)  judges  and 
lawyers  agreed  that  the  quality  of  representation  by  appointed  counsel 
was  lower  than  before  the  Criminal  Justice  Act  was  adopted.  This  was 
because  the  pre-Criminal  Justice  Act  appointment  practice  had  been 
to  call  upon  a  limited  number  of  experienced  lawyers  in  the  district, 
whereas  the  Criminal  Justice  Act  panel  consisted  of  about  80  percent 
of  the  lawyers  in  the  district,  many  of  whom  lacked  Federal  criminal 
experience. 

Thus,  to  repeat  the  point  for  emphasis,  the  availability  of  compensa¬ 
tion  and  other  resources  can  be  of  great  significance  in  improving  the 
quality  of  representation,  but  it  does  not  guarantee  it. 

X.  COVERAGE  OF  THE  ACT 

Despite  doubts  expressed  by  some  courts,  the  present  act  should  be 
interpreted  to  cover  all  post-trial  motions  not  in  the  nature  of  a  collat¬ 
eral  attack.  Appointment  of  counsel  is  presently  required  (and  com¬ 
pensation  is  guaranteed)  if  the  voucher  already  submitted  by  appoint- 
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eel  counsel  in  the  case  has  not  already  exceeded  the  statutory  maximum 
compensation  ($500  in  felonies).  To  obviate  the  need  for  cross-check¬ 
ing  vouchers  to  determine  whether  the  maximum  has  already  been 
exceeded,  we  recommend  amendment  of  the  act  to  provide  a  separate 
$100  maximum  for  post-trial  motions  other  than  those  made  within  30 
days  of  the  conclusion  of  the  case. 

Now  that  the  Supreme  Court  has  ruled  that  appointment  of  counsel 
is  required  for  a  probation  revocation  hearing,  effort  should  be  made 
to  have  the  Comptroller  General  reverse  his  earlier  ruling  which  er¬ 
roneously  (in  our  view)  concluded  that  such  proceedings  are  not 
•covered  by  the  act.  If  that  effort  fails,  the  act  should  be  amended  to 
extend  coverage  to  that  proceeding.  In  any  case,  it  would  be  helpful, 
in  order  to  avoid  cross-checking  of  vouchers  and  denial  of  compensa¬ 
tion  to  some  counsel  (when  the  $500  limit  had  already  been  reached) 
if  a  separate  $100  maximum  were  established  for  the  probation  re¬ 
vocation  proceeding. 

The  act  should  be  amended  to  cover  the  new  Narcotic  Addict  Reha¬ 
bilitation.  Act,  which  provides  for  appointment  and  compensation  of 
attorneys,  but  which  appropriates  no  money  and  provides  no  adminis¬ 
trative  structure  to  accomplish  that  purpose. 

The  act  should  be  amended  to  provide  compensation  when  the  court 
appoints  counsel  for  a  motion  to  vacate  judgment  and  sentence  under 
18  U.S.C.  2255  or  for  a  petitioner  bringing  a  writ,  of  habeas 
corpus  to  c-hal  lege  a  Federal  or  state  conviction.  This  amendment 
should  not  require  appointment  of  counsel  in  all  such  proceedings,  as 
is  now  true  in  other  areas  covered  by  the  act,  but  rather  should  simply 
make  compensation  and  other  resources  available  under  the  act  when 
the  court  exercises  its  discretion  to  appoint  counsel  in  such  collateral 
attack  proceedings.  The  act  should  not  be  amended  to  cover  petty  of¬ 
fenses  or  parole  revocation  proceedings. 

XI.  MISCELLANEOUS 

Programs  for  using  law  students  in  Criminal  Justice  Act  defense  are 
just  in  their  infancy.  The  most  persuasive  evidence  on  the  value  of  law 
student  help  involves  situations  where  the  students  work  full  time  dur¬ 
ing  the  summer,  especially  under  conditions  where  they  can  do  some¬ 
thing  for  counsel  that  counsel  could  not  readily  do  for  themselves. 
Programs  that  achieve  results  satisfactory  to  students  and  lawyers  also 
involve  some  outside  administration  to  bring  students  and  lawyers  to¬ 
gether.  Several  areas  are  experimenting  with  law  student  programs 
and  may  yet  demonstrate  how  law  students  can  be  involved  in  ways 
that  are  both  valuable  to  them  and  useful — perhaps  even  essential — • 
to  Criminal  Justice  Act  counsel.  To  aid  this  experimentation,  which 
holds  promise  of  increasing  the  number  of  young  lawyers  interested 
and  qualified  for  Federal  criminal  defense  and  which  may  also  find 
ways  to  increase  the  quality  of  service  under  the  act,  we  recommend 
that  subsection  (e)  of  the  act  be  interpreted  to  permit  law  students 
to  be  paid  small  hourly  amounts  ($2  or  $3)  for  expert  services  in  in¬ 
vestigative  work  and  legal  research. 

The  in  forma  pauperis  legislation  governing  fees  and  transcripts  for 
appeal,  18  U.8.C.  753  and  1915,  should  be  amended  to  delete 
the  provisions  for  screening  out  certain  appeals,  and  to  insert  the  same 
eligibility  standard  as  the  Criminal  Justice  Act,  at  least  as  to  persons 


17 


already  found  eligible  under  the  Criminal  Justice  Act.  The  require¬ 
ment  that  persons  who  have  satisfied  the  requirements  of  the  Criminal 
Justice  Act  should  have  to  submit  separate  documentation  to  obtain 
the  benefits  of  sections  753  and  1915  would  be  eliminated  under  rule 
24(a)  of  the  new  Federal  rules  of  appellate  procedure. 

A  summary  that  treats  of  needed  changes  necessarily  stresses  the 
negative.  Consequently,  we  feel  obliged  to  repeat  our  positive  evalua¬ 
tion  that  the  Criminal  Justice  Act  has  been  capably  administered  in  its 
first  2  years,  and  that  it  has  provided  resources  with  which  conscien¬ 
tious  and  resourceful  judges  and  imaginative  lawyers  are  able  to  im¬ 
prove  the  quality  of  Federal  criminal  justice.  A  distinguished  begin¬ 
ning  has  been  made,  but  much  remains  to  be  done. 


PART  2 


Promulgation  of  District  Court  Plans  and  Dissemination 
of  Information  About  the  Act 

18  U.S.C.  §  3006A  “(a)  Choice  of  Plan. — Each  United  States 
district  court,  with  the  approval  of  the  judical  council  of  the  circuit, 
shall  place  in  operation  throughout  the  district  a  plan  for  furnishing 
representation  for  defendants  charged  with  felonies  or  misdemeanors, 
other  than  petty  offenses  as  defined  hi  section  1  of  this  title,  who  are 
financially  unable  to  obtain  an  adequate  defense.  Representation  under 
each  plan  shall  include  counsel  and  investigative,  expert,  and  other 
services  necessary  to  an  adequate  defense.  The  provision  for  counsel 
under  each  plan  shall  conform  to  one  of  the  following: 

“(1)  Representation  by  private  attorneys; 

“  ( 2 )  Representation  by  attorneys  furnished  by  a  bar  association 
or  a  legal  aid  agency ;  or 

“(3)  Representation  according  to  a  plan  containing  a  combi¬ 
nation  of  the  foregoing  *  * 

“Prior  to  approving  the  plan  for  a  district,  the  judicial  council  of 
the  circuit  shall  supplement  the  plan  with  provisions  for  the  repre¬ 
sentation  on  appeal  of  defendants  financially  unable  to  obtain  repre¬ 
sentation.  Consistent  with  the  provisions  of  this  section,  the  district 
court  may  modify  a  plan  at  any  time  with  the  approval  of  the  judicial 
council  of  the  circuit;  it  shall  modify  the  plan  when  directed  by  the 
judicial  council  of  the  circuit.  The  district  court  shall  notify  the 
Administrative  Office  of  the  United  States  Courts  of  modifications  in 
its  plan.” 


I.  HISTORY  AND  PROMULGATION  OF  DISTRICT  COURT  PLANS 

Immediately  after  the  Criminal  Justice  Act  was  signed  on  August 
20,  1964,  the  Judicial  Conference  of  the  United  States  appointed  the 
following  circuit  and  district  judges  (as  they  then  were)  as  a  Commit¬ 
tee  To  Implement  the  Criminal  Justice  Act  of  1964 :  Chief  Judge  John 
S.  Hastings  (seventh  circuit),  chairman,  Chief  Judge  Harvey  M. 
Johnsen  (eighth  circuit),  Chief  Judge  Alfred  P.  Murrah  (tenth  cir¬ 
cuit)  ,  Judge  Robert.  A.  Ainsworth,  Jr.  (Louisiana) ,  Judge  Dudley  M. 
Bonsai  (New  York),  Judge  James  M.  Carter  (California),  Judge 
Wade  H.  McCree,  Jr.  (Michigan),  Judge  Roszel  C.  Thomsen  (Mary¬ 
land),  and  Judge  Homer  Thornberry  (Texas).  During  the  next  2 
months,  the  six  district  judges  on  this  committee  each  prepared  a 
different  written  plan  for  possible  adoption  in  a  district  court.  In 
December  1964  these  suggested  plans  were  circulated  for  the  informa¬ 
tion  and  guidance  of  all  Federal  judges.  On  January  13,  1965,  the 
Judicial  Conference  of  the  United  States  held  a  special  session  to 
consider  the  problems  arising  under  the  Criminal  Justice  Act.  The 
committee  report,  which  contained  the  six  model  plans,  suggested 
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Criminal  Justice  Act  forms,  and  initial  guidelines  for  administration 
of  the  act,  was  approved.  The  Conference  further  resolved  that  the 
Administrative  Office  should  be  notified  of  every  appointment  of  coun¬ 
sel  and  of  every  authorization  of  other  services  under  the  act,  and 
that  all  Criminal  Justice  Act  vouchers  should  be  transmitted  to  the 
Administrative  Office  for  payment 'by  them  under  a  system  of  central 
disbursement.  The  proceedings  of  this  special  session  of  the  Judicial 
Conference  and  the  report  of  the  committee  appear  in  House  Document 
62, 89th  Congress,  first  session  (1965).  >'  •••>•• 

Before  August  20,  1965,  when  the  act  went  into  effect,  each  district 
court  had  filed,  the  required  plan  and  the  judicial  ’  councils  of  the 
circuits  had  filed  the  required  supplements  concerning  rephesentatiOn 
in  the  courts  of  appeals.  There  were  89  separate  district  court  plans  for 
the  91  districts.  (The  eastern' and  western  districts  of  Arkansas  and 
of  South  Carolina  drew  up  joint  plans  for  the  districts  ;  in  their 
respective  States.)  Since  the  original  plans  were  filed,  ofily  a  few 
districts  have  given  notification  of  any  amendments. 

Most  of  the  89  plans  have  substantially  siriiilar  provisions  governing 
the  eligibility  of  defendants,  the  defendants  right  to  'representation 
and  other  assistance  from  the  time  he  first  appears  before  the  U.S. 
commissioner  until  the  time  lie  files  a  notice  of- appeal  (or  waives  his 
right  to  do  so),  and  the  approval  and  submission  of  vouchers.  This 
similarity  is  due  to  the  fact  that  most  plans  closely  follow  (he  language 
of  the  act  itself.  On  the  other  hand,  the  plans  differ  as  to  the  provisions 
which  govern  the  establishment  of  panels  of  lawyers  and  the  manner 
of  appointment  of  counsel,  as  succeeding  pages  of  this  report  will 
illustrate. 

II.  DISSEMINATION  OF  INFORMATION  ABOUT  TIIE  ACT 

A  salient  deficiency  in  the  nationwide  operation- of  the  Criminal 
Justice  Act  is  the  fact  that  many  participating  lawyers  and  Commis¬ 
sioners  and  even  some  judges  are  unaware  of  the  provisions  of  the  act 
and  the  terms  of  their  district’s  plan  for  providing  Criminal  Justice 
Act  representation.  During  our  interviews  with  judges,  we  encountered 
a  significant  number  who  were  unaware  of  important  provisions  in 
their  own  district’s  plan  (and  sometimes  of  the  act  itself).  It  was 
commonplace  to  have  a  judge  remark  that  he  hadn’t  looked  at  the 
written  plan  since  it  had  been  promulgated.  Only  one  of  the  five  com¬ 
missioners  we  interviewed  in  one  district  knew  of  the  existence  of  a 
Criminal  Justice  Act  plan  in  his  district.  This  lack  of  information 
perhaps  indicates  that  the  familiar  presumption  by  which  every 
man  is  charged  with  knowledge  of  the  law  ought  not  toextend  to  those 
who  enforce  it. 

As  for  informing  the  bar,  a  few  districts  started  out  with  ample 
publicity.  For  example,  the  new  national  defender  projects  instituted 
in  connection  with  Criminal  Justice  Act  defense  in  Chicago  and  San 
Diego  helped  stimulate  extensive  newspaper  coverage  in  those  areas. 
Both  of  these  districts  supplied  all  panel  attorneys  with  copies  of  the 
plan.  In  the  district  of  Connecticut,  the  chief  judge  sent  members  of 
the.  Federal  bar  a  letter  apprising' them  of  the  passage  of  tl\e  qct  and 
inviting  them  to  a  symposium  on  the’ act,  which  was  held,  at  the  Yale 
Law  School.  The  plan  was  printed,  together  with  Criminal' Justice  Act 
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forms  and  an  explanatory  article  by ’the  chief  judge,  in  the  State  bar 
journal.  Timbers,  “The  Criminal  Justice  Act:  A  Lawyers  Call  to 
Duty,”  ’ 39 •  Conn.  liar.  J.  427  -(1905) ..Other  districts  have  publicized 
the  plan  through  bar- association  meetings  or  publications;  To  aid 
districts  in  publicizing  their  plans  and  the  terms  of  the.  act;  the.  ad¬ 
ministrative  office  printed  3", 5Gb. copies  of  the  act,  which  it  distributed 
to  all  districts,  on  request.  In  addition,  the  American  Bar  Association 
printed  and  distributed  about  5,000  copies. of-  the  Criminal  Justice  Act 
to  its  own- officers  and. committees,  to  all  State  and  local  bar  presidents 
and,  on  request,  to  .several  hundred  other  lawyers. 

On  the  other  hand,  many,  perhaps  most,  districts  had  little. or  no 
publicity  designed  to  acquaint  lawyers  with  the  provisions  and  proce¬ 
dures  of  this  new  means  of  providing  criminal  representation  for  needy 
defendants.  We  found  abundant  evidence  of  the  lack  of  knowledge 
about  the  Criminal  Justice  Act  in  districts  that  had  made  no  special 
effort  at  publicity  of  the  act  or  their  plan.  Over  90  percent  of  the 
lawyers  who  replied  to  our  questionnaire  in  one  district  and  over  60 
percent  in  another  district  stated  that  they  were  not  familiar  with  the 
provisions  of  their  district  court’s  plan  for  furnishing  Criminal  Jus¬ 
tice  Act  representation  and  services.  Neither  of  these  districts  had 
disseminated  any  information  about  the  act  or  their  plan;  hardly  any 
lawyers  made  this  response  in  districts  where  there  had  been  such  pub¬ 
licity.  Interviews  conducted  in  one  district  disclosed  that,  all  11  lawyers 
appointed  in  1  month  were  ignorant  ol‘  the  district  plan.  In  another 
district,  13  of  17  lawyers  interviewed  were  unaware  of  the  existence 
or  contents  of  the  district's  Criminal  Justice  Act  plan.  One  other  indi¬ 
cia  of  ignorance  or  indifference  (or,  possibly,  of  lack  of  time  to  take 
corrective  measures)  concerning  the  provisions  of  Criminal  Justice 
Act  plans  is  the  fact  that  the  practices  and  formal  organizations  in  a 
good  many  districts  differ  markedly  from  that  outlined  in  their  own 
plans.  Provisions  requiring  periodic  review  and  revision  of  names  on 
panels  of  lawyers,  for  example,  are  almost  universally  ignored.  And 
the  panel  arrangement  in  some  districts  bears  little  resemblance  to  the 
provisions  of  the  plan.  Other  examples  are  given  later  in  this  report. 
In  many  instances  these  discrepancies  between  the  written  plan  and 
the  actual  practices  are  simply  the  result  of  failing  to  amend  the  plan 
to  conform  to  the  procedures  and  organization  that  have  proven  most 
efficient  and  workable  in  practice.  We  consider  this  a  relatively  minor 
deficiency,  especially  when  many  judges  and  lawyers  are  unaware  of 
the  provisions  of  the  plan  anyway.  This  may  be  a  case  where  two 
wrongs  clo  make  a  right,  almost. 

Ignorance  or  unawareness  of  the  salient  provisions  of  the  Criminal 
Justice  Act  and  of  the  district’s  plan  by  key  participants  in  the  process 
should  be  a  matter  of  concern  because  it  can  adversely  affect  the  per¬ 
formance  of  their  functions  under  the  act.  A  U.S.  commissioner  who  is 
uninformed  may  be  prevented  or  deterred  from  taking  the  necessary 
steps  to  see  that  needy  defendants  brought  before  him  obtain  all  the 
benefits  of  the  act.  Lawyers  who  are  uninformed  will  require  indi¬ 
vidual  instruction  or  correction  with  respect  to  Criminal  Justice  Act 
forms  and  procedures  that  will  materially  increase  the  administrative 
burden  of  the  act.  Ignorance  can  be  a  financial  hardship  to  the  lawyer. 
We  saw  several  instances  where  misinformed  lawyers  incurred  expenses 
for  which  they  could  not  obtain  payment  or  reimbursement,  or  as- 
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sumed  they  were  entitled  to  compensation  in  circumstances  where  they 
were  not.  Worse  yet,  lawyers  who  are  unaware  of  the  provisions  of 
the  act  may  omit  defense  measures  they  would  have  taken  if  they  had 
been  aware  of  the  provisions  for  compensation,  expense  reimbursement, 
and  payment  for  other  services.  A  total  of  117  lawyers  in  10  districts 
indicated  on  our  questionnaries  that  although  they  had  completed 
Criminal  Justice  Act  representations,  they  had  never  used  subsection 
(e)  of  the  act  to  seek  or  obtain  services  other  than  counsel  for  their 
clients.  Most  attributed  this  to  the  absence  of  need  for  such  services, 
but  11  lawyers  in  three  different  districts  where  there  had  been  little 
or  no  publicity  about  the  Criminal  Justice  Act  checked  this  reason 
for  failing  to  use  subsection  (e)  :  “1  was  unaware  of  the  availability  of 
financial  help  for  such  services.” 

III.  RECOMMENDATIONS 

The  degree  of  unawareness  about  the  provisions  of  the  Criminal 
Justice  Act  and  of  the  various  district  plans  is  still  widespread  among 
lawyers  and  commissioners  in  some  districts,  especially  those  with  rela¬ 
tively  few  Criminal  Justice  Act  appointments.  Where  it  exists,  this 
ignorance  is  impairng  the  efficient  and  fair  administration  of  the  act. 
This  is  a  problem  of  education  that  should  be  confronted  on  the  na¬ 
tional  as  well  as  the  local  level. 

1.  The  Administrative  Office  should  obtain  40,000  printed  copies  of 
the  Criminal  Justice  Act  (roughly  two  for  every  Criminal  Justice  Act 
appointment  in  fiscal  1967)  and  distribute  a  proportionate  quantity 
to  each  district  court  and  court  of  appeals.  The  Administrative  Office 
should  also  be  given  a  small  amount  of  funds  to  aid  individual  dis¬ 
tricts,  either  by  disbursements  or  by  rendering  the  service  itself,  to 
prepare  and  duplicate  copies  of  each  district  court's  Criminal  Justice 
Act  plan  or  a  summary  that  contains  the  information  a  lawyer  would 
need  to  understand  and  fulfill  his  responsibilities  under  the  act  and  to 
make  proper  submission  of  the  necessary  forms.  These  copies  of  the 
Criminal  Justice  Act  and  of  the  district  court  Criminal  Justice  Act  (or 
summary)  should  then  be  mailed  or  delivered  b}’  district  court  officials 
to  every  U.S.  commissioner  and  to  every  lawyer  who  is  currently  being 
appointed  under  the  Criminal  Justice  Act.  Where  panels  are  small  and 
lawyers  have  been  or  are  likely  to  be  appointed  within  a  short  period  of 
time,  this  might  best  be  accomplished  by  a  mailing  to  every  panel 
member.  Where  panels  are  large  in  relation  to  the  number  of  appoint¬ 
ments,  the  educational  objective  might  best  be  served  by  delivering  or 
mailing  the  papers  to  the  lawyer  as  soon  as  he  is  appointed. 

2.  Each  district  which  has  not  already  done  so  should  supplement 
the  written  distribution  by  some  local  educational  effort  suitable  to 
circumstances  in  the  district  and  involving  Criminal  Justice  Act  coun¬ 
sel  and  commissioners.  Bar  association  discussion  and  publicity  may 
suffice  in  some  districts,  but  alternative  means  may  be  more  effective 
in  others. 

8.  If  the  act  is  hereafter  amended  or  if  the  Judicial  Conference  issues 
clarifying  guidelines  such  as  suggested  in  this  report,  the  amendments 
and  guidelines  should  be  printed  and  distributed  as  suggested  above, 
and  the  local  educational  efforts  should  be  repeated  as  needed. 


PART  3 


Eligibility  and  Partial  Eligibility 

It  will  be  helpful  to  scan  the  chapter  outline  before  reading  this 
lengthy  section.  The  first  category,  Eligibility,  discusses  the  theory  of 
eligibility,  the  current  practices,  and  problems  associated  with  con¬ 
cealment  of  resources  or  misapplication  of  standards.  That  category 
deals  with  defendants  who  are  clearly  eligible  or  clearly  ineligible,  a 
group  which,  according  to  current  practice  and  opinion,  seems  to  in¬ 
clude  almost  all  defendants.  Problems  concerning  subsection  (f)  of  the 
act,  which  empowers  the  court  to  direct  a  financially  able  defendant  to 
contribute  to  the  cost  of  his  defense,  is  discussed  in  the  fourth  category,. 
Partial  Eligibility.  The  concluding  category,  Y,  contains  recommenda¬ 
tions  and  suggested  guidelines  on  both  eligibility  and  partial  eligi¬ 
bility. 

I.  ELIGIBILITY 

18  U.S.C.  §3006A:  “(a)  *  *  *  Each  United  States  district  court 
shall  place  in  operation  throughout  the  district  a  plan  for  furnishing 
representation  for  defendants  *  *  *  who  are  financially  unable  to  ob¬ 
tain  an  adequate  defense. 

“(b)  *  *  *  the  United  States  commissioner  or  the  court  shall  ad¬ 
vise  the  defendant  that  he  has  the  right  to  be  represented  by  counsel 
and  that  counsel  will  be  appointed  to  represent  him  if  he  is  financially 
unable  to  obtain  counsel.  Unless  the  defendant  waives  the  appointment 
of  counsel,  the  United  States  commissioner  or  the  court.,  if  satisfied 
after  appropriate  inquiry  that  the  defendant  is  financially  unable  to 
obtain  counsel,  shall  appoint  counsel  to  represent  him. 

“(c)  *  *  *  If  at  any  stage  of  the  proceedings,  including  an  appeal, 
the  court  having  jurisdiction  of  the  case  finds  that  the  defendant  is 
financially  unable  to  pay  counsel  whom  he  has  retained,  the  court  may 
appoint  counsel  as  provided  in  subsection  (b)  *  *  *. 

“  (e)  Counsel  for  a  defendant  who  is  financially  unable  to  obtain 
investigative,  expert  or  other  services  necessary  to  an  adequate  defense 
in  his  case  may  request  them  in  an  ex  parte  application.  Upon  finding, 
after  appropriate  inquiry  in  an  ex  parte  proceeding,  that  the  services 
are  necessary  and  that  the  defendant  is  financially  unable,  to  obtain 
them,  the.  court  shall  authorize  counsel  to  obtain  the  services  on  behalf 
of  the  defendant.” 

A.  Legislative  history  and  theory  on  standard  of  eligibility 
1.  Legislative  history 

The  key  phrase,  “financially  unable  to  obtain  counsel”  (or  “an  ade¬ 
quate  defense”)  comes  from  the  report  of  the  Attorney  General’s  Com¬ 
mittee  on  Poverty  and  the  Administration  of  Federal  Criminal  Justice, 
Poverty  and  the  Administration  of  Federal  Criminal  Justice  41,  146- 
47  (1963)  (hereafter  cited  by  title  only) ,  and  the  legislation  proposed 
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in  it.  The  report  of  this  Committee,  chaired  by  Prof,  (now  dean) 
Francis  A.  Allen  of  the  University  of  Michigan  Law  School,  is  an 
important  part  of  the  legislative  history  of  the  Criminal  Justice  Act. 
Hearings  on  S.  1057  Before  the  Committee  on  the  Judiciary.  U.S. 
Senate,  88th  Congress,  first  session  183-255  (1063).  In  explaining  the 
suggested  test,  the  report  rejects  the' term  “indigency”  because  it  con¬ 
notes  welfare,  poor  laws,  and  “a  total  absence  of  financial  resources.  ’ 
Poverty  and  the  Administration  of  Federal  Criminal  Justice  41 
(1963)..  In  submitting  these  Committee  proposals  to  the  President, 
the  Attorney  General  explained  that  “I he  term  ‘indigency’  is  avoided 
because  of  its  implication  that  only  an  accused  who  is  destitute  may 
need  appointed  counsel  or  service's.”  Senate  Report  346,  88th  Congress, 
first  session  13  (1963).  The  appropriate  criterion  according  to  the 
Allen  committee  is  “a  lack  of  financial  resources  adequate,  to  permit 
the  accused  to  hire  his  own  lawyer.”  Poverty  and  the  Administration 
of  Federal  Criminal  Justice  T  (1963).  Poverty,  the  report  concludes, 
“must  be  viewed  as  a  relative  concept,”  and  consequently  “the  poverty 
of  accused  must  be  measured  in  each  case  by  reference  to  the  particular 
need  or  service  under  consideration.”  Ibid. 

In  keeping  with  this  history,  the  first  report  of  the  Judicial  Con¬ 
ference  Committee  To  Implement  the  Criminal  Justice  Act  recom¬ 
mended  that  the  term  “indigency”  be  avoided  in  district  court  plans. 
“It  is  clear  from  the  legislative  history  of  the  act,”  the  Committee 
states,  “that  the  ‘test  of  financial  inability’  is  not  the  same  as  a  ‘test  of 
indigency.’  A  defendant  need  not  be  destitute  to  enjoy  the  benefits  of 
this  legislation.”  Judicial  Conference  of  the  United  States ,  Letter 
From  the  Chief  Justice  of  the  United  States  (hereinafter  cited  as  Judi¬ 
cial  Conference  Report ) ,  House  Report  Document  62?  89th  Congress, 
first  session  6  (1965).  (For  a  discussion  of  the  test  of  indigency  under 
prior  legislation,  see  Carter  and  Hauser,  36  FRD  67  (1965).) 

The  legislative  history  is  silent  on  whether  the  defendant’s  obliga¬ 
tions  to  his  family  were  to  be  taken  into  consideration  in  determining 
his  eligibility  under  the  act.  By  administrative  construction  and  prac¬ 
tice,  dependents  are  considered.  The  question  is  whether  after  provid¬ 
ing  for  their  needs,  the  defendant  has  sufficient  remaining  resources 
to  provide  an  adequate  defense.  Criminal  Justice  Act  forms  1, 2,  and  3, 
which  have  been  reviewed  and  approved  by  the  Judicial  Conference 
Committee  To  Implement  the  Criminal  Justice  Act.  require  the  de¬ 
fendant  to  reveal  the  number  of  his  dependents.  The  Chairman  of  this 
Committee,  Chief  Judge  John  S.  Hastings  of  the  seventh  circuit, 
is  apparently  of  the  view  that  the  resources  to  be  considered  in  de¬ 
termining  whether  the  defendant  is  financially  able  to  provide  his 
own  defense  are  the  resources  remaining  after  he  has  provided  for  his 
dependents.  Hastings,  “The  Criminal  Justice  Act  of  1964,”  57  J. 
Crim.  L.C.  &  P.S.  426, 428  (1966) . 

The  Criminal  Justice  Act  does  not  say  whether  the  income  and  re¬ 
sources  of  the  defendant’s  spouse  or  parents  (especially  in  the  case  of 
a  minor)  are  to  be  considered,  unless  the  act’s  reference  to  “the  de¬ 
fendant”  and  to  no  one  else  meant  to  resolve  this  question  by  implica¬ 
tion.  The  legislative  history  is  also  silent  on  this  question.  The  diverse 
practice  on  these  questions  is  discussed  hereafter. 
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2.  Theoretical  standards  of  eligibility 

The  best  theoretical  standard  of  eligibility  in  the  legislative  history 
is  the  Allen  committee's  suggestion  that  “the  poverty  of  accused  must 
be  measured  in  each  case  by  reference  to  the  particular  need  or  service 
under  consideration.”  Poverty  and  the  Administration  of  Federal 
Criminal  Justice  7  (1963).  There  can  be  no  fixed  national  standard 
in  terms  of  dollar  amount  of  income  or  resources.  The  standard  must 
be  tied  to  the  costs  of  defense  for  the  crime  charged,  which  will  vary 
from  district  to  district.  Thus,  a  large  majority  of  the  lawyers  who 
indicated  on  our  questionnaire  that  they  handled  Federal  criminal 
cases  on  a  retained  basis  declared  that  they  usually  charged  lump  sum 
fees  which  varied  according  to  the  nature  of  the  case  and  what  the 
client  could  pay.  The  fees  they  reported  showed  some  differences 
according  to  the  type  of  crime,  but  large  variances  from  district  to 
district. 

The  fees  for  defending  a  Dyer  Act  (auto  theft)  charge  are  typical. 
About  half  of  the  questionnaires  from  northern  Illinois  and  southern 
New  York  said  they  charged  a  fee  of  $1,000  to  $5,000  for  this  crime. 
Hardly  any  lawyers  in  any  of  the  other  four  districts  reported  any 
fees  in  this  range.  The  top  fees  in  southern  California  (except  for  20 
percent  in  the  $1,000  to  $5,000  category) ,  western  Michigan  and  north¬ 
ern  Mississippi  were  $500  to  $999 ;  over  50  percent  of  the  lawyers  in 
these  districts  reportedly  charged  in  this  range,  and  the  rest  charged 
$250  to  $499.  The  top  fees  reported  on  a  questionnaire  from  western 
Wisconsin  were  $250  to  $499,  with  60  percent  in  that  category  and  40 
percent  less  than  $249.  These  fees  are  illustrative  of  the  variety  that 
precludes  specifying  any  national  Criminal  Justice  Act  eligibility 
standards  in  terms  of  dollar  amounts  of  income  or  resources. 

If  Criminal  Justice  Act  eligibility  standards  are  tied  to  the  cost  of 
defending  the  charged  offense  in  the  district  in  question  then  it 
follows  that  if  retained  counsel  in  that  district  generally  require  pay¬ 
ment  of  the  full  fee  in  advance,  the  eligibility  question  (so  far  as  coun¬ 
sel  is  concerned)  is  whether  the  defendant  has  enough  income  and 
resources  to  pay  the  full  fee  in  advance.  A  less  obvious  but  not  less 
important  question  is  presented  if  lawyers  charge  less  money  for  a 
representation  that  is  likely  to  result  in  a  guilty  plea  than  one  that 
is  likely  to  involve  a  trial.  It  should  be  clear  that  a  defendant  who  has 
enough  money  for  a  guilty  plea  but  not  enough  for  a  trial  should  be 
eligible  for  appointment  of  counsel  under  the  act.  (A  succeeding  sec¬ 
tion  will  discuss  his  obligation  to  contribute  to  the  costs  of  his  defense, 
including  possible  measures  to  be  taken  if  it  later  develops  that  he 
will  plead  guilty.)  The  Criminal  Justice  Act  was  never  intended  and 
it  should  not  be  administered  to  deny  a  defendant  appointment  of 
counsel  and  an  opportunity  to  have  assistance  in  defending  his  case 
at  trial  simply  because  he  has  enough  resources  to  finance  his  own 
guilty  plea. 

Another  important  question  is  whether  a  defendant  who  lacks 
enough  money  to  hire  a  qualified  lawyer  will  be  denied  eligibility  for 
appointment  of  counsel  if  he  has  enough  funds  to  hire  a  lawyer  who 
charges  very  low  rates,  but  who  is  inexperienced  or  of  inferior  ability. 
The  purpose  of  the  Criminal  Justice  Act  is  to  assist  defendants  “who 
are  financially  unable  to  obtain  an  adequate  defense.”  (Subsection 
(a)  ;  emphasis  supplied.)  The  act  cannot  have  been  intended  and  it 
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should  not  be  administered  so  as  to  drive  defendants  of  limited  means 
into  the  arms  of  inferior  attorneys.  If  a  defendant  lacks  the  means 
to  engage  a  lawyer  who  is  qualified  to  conduct  a  Federal  criminal 
defense,  he  should  be  eligible  for  appointment  of  counsel,  even 
though  he  had  enough  resources  to  engage  a  lawyer  of  low  skill  or 
experience. 

The  foregoing  theories  comprise  the  basic  assumptions  for  our  dis¬ 
cussion  to  follow.  They  will  be  treated  further  and  implemented  in 
the  suggested  guidelines  at  the  conclusion  of  this  part. 

B.  Who  makes  the  eligibility  determination 

The  eligibility  determinations  are  made  by  judges  or  commis¬ 
sioners  in  most  districts.  The  defendant  executes  the  appropriate 
Criminal  Justice  Act  form,  perhaps  with  the  assistance  of  the  com¬ 
missioner  or  some  court  official,  and  then  the  judge  or  commissioner 
interrogates  him  as  thought  necessary  about  the  contents  of  the 
form  and  then  finds  him  eligible  or  ineligible.  In  some  districts,  the 
judge  makes  the  official  determination  of  eligibility  in  open  court, 
but  his  function  is  mostly  formal.  He  relies  on  the  court  officials  or 
duty-day  lawyers  who  have  interviewed  the  defendant  to  turn  up 
and  advise  him  of  any  facts  showing  noneligibility.  In  a  few  in¬ 
stances,  this  delegation  is  carried  even  further  so  that  the  court 
clerk  or  lawyer  who  interviews  the  defendant  or  examines  his 
Criminal  Justice  Act  form  really  makes  the  determination  of 
eligibility,  and  the  form  is  submitted  to  the  judge  only  for  the  for¬ 
mality  of  signature.  We  even  observed  instances  where  court  clerks 
signed  the  judge’s  name  to  the  forms. 

We  think  that  the  court  should  be  able  to  delegate  the  determination 
of  eligibility  to  some  responsible  Federal  court  official  such  as  a  clerk, 
administrative  assistant,  or  Criminal  Justice  Act  administrator  or 
coordinator.  Some  F.S.  commissioners,  whom  the  act  presently  em¬ 
powers  to  make  eligibility  determinations,  are  not  lawyers.  Some  are 
court  clerks.  Whether  they  are  lawyers  or  not,  properly  knowledge¬ 
able  and  supervised,  nonjudicial  court  personnel  are  just  as  likely  to 
perform  the  eligibility  function  properly  as  busy  judges  or  U.S.  com¬ 
missioners.  In  addition,  eligibility  determinations  by  clerks  or  ad¬ 
ministrators  are  likely  to  facilitate  the  early  appointment  of  counsel, 
a  need  discussed  in  part  IV,  “Appointment  of  Counsel.” 

Since  subsection  (b)  of  the  act  clearly  seems  to  contemplate  that 
the  inquiry  and  decision  on  eligibility  is  by  a  judge  or  clerk,  delegation 
of  this  function  to  a  clerk  or  administrative  officer  would  probably 
require  amendment  of  the  act, 

C.  The  eligibility  standard — In  -practice 

In  practice,  the  questions  of  which  defendants  are  eligible  for  the 
benefits  of  the  act  seems  to  be  very  simple.  Judges  and  commissioners 
whom  we  interviewed  almost  uniformly  declared  that  there  was  sel¬ 
dom  any  doubt  as  to  whether  or  not  an  individual  defendant  qualified 
and  they  rarely  admitted  to  any  doubts  about  the  appropriate  stand¬ 
ard  to  apply.  The  following  statement  is  typical : 

“In  only  one  case  in  5  years  as  a  district  judge  (with  criminal 
arraignments  held  weekly  throughout  the  year)  did  I  experience  much 
doubt  as  to  a  defendant’s  inability  to  pay  for  an  attorney.”  Ainsworth, 
“Judicial  Perspectives  on  the  Operation  of  the  Criminal  Justice  Act 
of  1064”  (42  N.y.TT.  L.  Rev.  55, 68, 69  (1967)). 
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The  predominant  attitude  and  practice  is  one  of  great  leniency, 
resolving  all  doubts  in  favor  of  the  defendant’s  eligibility.  The  follow¬ 
ing  statement  is  typical  of  this  attitude,  which  we  favor: 

“The  result  in  our  district  is  that  invariably,  in  every  case  of  an 
accused  without  retained  counsel,  at  least  at  the  outset,  discretion  is 
exercised  liberally  in  favor  of  the  accused  by  determining  that  lie  is 
financially  unable  to  obtain  counsel.”  Timbers,  “Judicial  Perspectives 
on  the  Operation  of  the  Criminal  Justice  Act  of  1964”  (42  N.Y.U.L. 
Rev.  55, 56  (1967)). 

Partly  because  of  the  assertions  that  most  cases  are  clear  and  that 
defendants  are  always  given  the  benefit  of  the  doubt,  we  found  it 
difficult  to  persuade  appointing  authorities  to  articulate  the  standard 
they  applied.  Where  they  were  willing  to  do  so,  it  was  usually  “im¬ 
mediate  ability  to  hire  a  lawyer.”  If  that  means  an  adequate  or  quali¬ 
fied  lawyer,  we  agree.  If  it  means  any  lawyer,  we  think  it  too  harsh. 
This  may  be  the  distinction  hinted  at  by  the  Supreme  Court  in  its 
only  opinion  thus  far  on  the  Criminal  Justice  Act:  Wood  v.  United 
States ,  389  U.S.  20  (1967).  In  vacating  judgment  and  remanding  a 
case  in  which  the  district  court  had  disapproved  the  defendant’s 
request  for  Criminal  Justice  Act  counsel  after  considering  his  affidavit 
and  questioning  him  in  open  court,  the  Supreme  Court  wrote : 

“Before  this  Court  the  Solicitor  General  has  conceded  that  the 
record  does  not  convincingly  show  that  there  was  adequate  inquiry 
into  the  question  of  petitioner’s  financial  ability  to  retain  counsel,  in 
that  ‘the  trial  court  should  have  explored  the  possibility  that  peti¬ 
tioner  could  afford  only  partial  payment  for  the  services  of  trial 
counsel  and  that  counsel  be  appointed  on  that  basis,  as  the  Criminal 
Justice  Act  permits  (see  18  U.S.C.  3006(A)  (c)  and  (f)).’”  Id.  at 
20-21. 

The  Court  rejected  the  Solicitor  General’s  argument  that  the  error 
was  not  prejudicial. 

Despite  the  general  sense  of  well-being  about  the  question  of  eligi¬ 
bility,  we  found  some  respects  in  which  Criminal  Justice  Act  eligi¬ 
bility  standards  and  practices  are  far  from  uniform.  Some  officers 
seem  unduly  lenient;  others  seem  unduly  harsh.  We  conclude  that 
the  provision  of  administrative  guidelines  is  necessary  if  judges  and 
commissioners  throughout  the  country  are  to  apply  a  uniform  stand¬ 
ard  of  eligibility  under  the  Criminal  Justice  Act.  The  Judicial  Con¬ 
ference  has  rulemaking  authority  under  the  act.  After  discussing  our 
findings  on  the  present  administration  of  the  eligibility  standards, 
we  will  offer  a  draft  of  guidelines  that  we  consider  suitable. 

1.  Defendants  found  eligible 

In  many  instances  a  defendant  is  undeniably  eligible.  His  disclosed 
income  and  property  are  so  small  that  he  is  clearly  “financially  unable 
to  obtain  counsel.”  As  a  statistical  matter,  the  typical  defendant  who 
seeks  assistance  under  the  act  is  unemployed  and  has  no  cash  or  other 
property.  This  is  the  inference  drawn  from  the  Administrative  Office’s 
analysis  of  20,222  financial  affidavits  of  defendants  for  whom  counsel 
had  been  appointed:  68  percent  were  unemployed,  75  percent  had  no 
cash  on  hand  or  in  banks,  and  82  percent  had  no  other  property.  In 
addition,  48  percent  had  one  or  more  dependents,  with  the  average 
number  of  dependents  being  three. 
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Other  defendants  for  whom  counsel  were  appointed  had  some  re¬ 
sources  :  32  percent  were  employed,  consisting  of  5  percent  who  earned 
$100  or  more  per  week  and  27  percent  who  earned  less  than  $100.  The 
proportion  who  had  some  cash  on  hand  or  in  banks  was  25  percent, 
consisting  of  2  percent  who  had  $200  or  more,  3  percent  who  had  $100 
to  $199,  and  20  percent  who  had  cash  less  than  $100.  Defendants  who 
had  some  property  other  than  cash  numbered  18  percent,  consisting 
of  3  percent  who  had  real  property,  14  percent  who  had  personal 
property  such  as  automobiles  or  furniture,  and  1  percent  who  had 
both.  The  statistics  do  not  show  the  degree  of  overlap  in  these  various 
categories. 

The  foregoing  figures  indicate  that  many  judges  and  commissioners 
are  appointing  counsel  for  defendants  with  sufficient  earnings  or 
property  that  they  cannot  be  termed  destitute,  which  shows  that  ap¬ 
pointing  authorities  have  properly  abandoned  the  old  test  of  indi¬ 
gence.  This  has  been  confirmed  by  specific  examples  disclosed  in  our 
study.  A  Mississippi  defendant  was  granted  counsel  when  his  income 
was  as  high  as  $400  a  month,  with  a  wife  and  children  to  support.  In 
one  Detroit  case,  a  defendant  with  an  income  of  $186  per  week  was 
held  eligible  because  he  had  five  dependents.  Of  650  defendants  for 
whom  counsel  was  appointed  in  Chicago  last  year,  24  had  wages  in 
excess  of  $125  per  week  (three  were  over  $175),  and  12  had  more  than 
$200  in  cash  (two  had  over  $400).  In  Dos  Angeles,  a  defendant  who 
was  earning  $1,000  per  month,  but  had  no  ready  cash  was  appointed 
counsel  for  the  commissioner’s  hearing,  with  the  expectation  that  he 
would  be  able  to  retain  counsel  after  the  indictment.  An  Arizona 
defendant  with  $400  in  cash  was  found  eligible  because  this  sum  was 
insufficient  to  retain  counsel  to  defend  him  for  a  bank  robbery;  the 
funds  were  used  to  provide  other  expenses  of  defense. 

A  defendant  in  southern  California  whose  previous  income  had  been 
$187  per  week  was  given  several  days  to  see  if  he  could  retain  an 
attorney,  and  was  instructed  that  counsel  would  be  appointed  for  him 
if  he  was  unable  to  do  so,  since  it  appeared  likely  that  his  income 
would  be  seriously  reduced  because  of  the  fact  of  his  arrest.  A  Con¬ 
necticut  defendant  who  had  made  $17,000  per  year  was  held  eligible 
when  it  appeared  that  he  had  been  out  of  work  for  6  months  after 
his  indictment,  and  his  current  due  debts  exceeded  his  assets. 

We  have  very  little  evidence  of  the  significance  judges  or  commis¬ 
sioners  attach  to  the  defendant’s  ownership  of  property.  We  did  ob¬ 
serve  a  general  tendency  not  to  disqualify  defendants  who  had  a  small 
equity  in  an  automobile  or  place  of  residence.  Tins  is  doubtless  based 
on  the  realistic  appraisal  that  the  defendant’s  interest  (after  the  ex¬ 
pense  of  disposition)  was  so  small  that  the  property  could  not  reason¬ 
ably  be  looked  upon  as  a  resource  to  assist  him  in  obtaining  counsel. 
Reluctance  to  require  the  defendant  to  dispose  of  a  home  where  his 
dependents  are  residing  or  an  automobile  required  for  his  work  is 
also  a  factor,  as  it  should  be. 

2.  Release  on  Bond 

Many  State  courts  automatically  hold  a  defendant  ineligible  for 
appointed  counsel  if  he  has  been  released  on  bond,  thus  forcing  him 
to  choose  between  having  counsel  or  having  freedom.  L.  Silverstein 
“Defense  of  the  Poor”  107  (1965).  This  rule  is  not  followed  in  deter¬ 
mining  eligibility  under  the  Criminal  Justice  Act,  Although  Federal 
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judges  or  commissioners  sometimes  use  the  fact  of  release  ou  bond  as 
the  occasion  for  extra  inquiries  into  the  defendant's  resources,  we  are 
not  aware  of  any  case  where  the  mere  fact  that  the  defendant  has  been 
able  to  post  bond  disqualified  him  from  eligibility  for  Criminal  Justice 
Act  benefits. 

If  a  defendant  has  posted  (or  is  posting)  a  cash  bond  from  his  own 
resources,  the  amount  of  the  bond  should  be  counted  as  part  of  the 
defendant’s  property  in  determining  his  eligibility  because  the  bail 
deposit  will  be  refunded  at  the  conclusion  of  the  case  (18  U.S.C. 
3146(a)  (3) )  and  thus  is  a  resource  that  could  be  used  to  finance  his 
defense.  Of  the  230  lawyers  responding  to  this  question,  150  (65  per¬ 
cent)  indicated  that  where  the  defendant  had  made  a  cash  bond  de¬ 
posit,  they  would  take  a  case  on  a  retained  basis  with  their  fee  (or 
the  remainder  of  their  fee)  to  be  paid  out  of  the  bond  deposit  after  the 
case  was  concluded. 

So  far  as  our  investigation  discloses,  the  question  of  how  to  con¬ 
sider  the  defendant’s  bond  deposit  (whether  as  bearing  on  eligibility 
or  merely  as  a  possible  source  for  reimbursement  to  the  Treasury)  is 
largely  academic.  The  question  rarely  arises,  probably  for  two  reasons ; 
(1)  Under  the  present  practice,  few  defendants  are  released  on  cash 
bail  deposits.  In  most  of  the  districts  where  we  made  inquiries,  we  were 
told  that  the  cash  bail  alternative  was  rarely  employed,  since  a  judicial 
officer  who  was  willing  to  have  a  man  released  for  the  few  hundred 
dollars  representing  10  percent  of  the  normal  bond  as  specified  in  the 
Bail  Reform  Act  was  usually  willing  to  release  him  on  his  own  recog¬ 
nizance.  Recognizance  bonds  have  become  the  most  frequent  means 
of  release  in  the  six  districts  that  we  studied  intensively.  (2)  Even 
where  cash  bail  is  posted,  it  is  frequently  supplied  by  the  defendant’s 
family  or  friends.  Several  informed  persons  observed  that  third  parties 
who  would  not  furnish  funds  for  a  defendant  to  retain  counsel  would 
frequently  put  up  some  money  to  get  him  out  of  jail.  Money  furnished 
by  such  third  parties  generally  should  not  be  considered  in  determining 
the  defendant’s  eligibility. 

3.  Income  or  Resources  of  a  Minor  Defendant’s  Parents 

So  far  as  we  could  observe,  judges  generally  ignore  the  income  or 
resources  of  parents  in  determining  the  eligibility  of  juveniles  brought 
before  them.  (The  contrary  practice  of  some  commissioners  is  dis¬ 
cussed  later.)  There  are  no  statistics  on  the  question.  The  ultimate  in 
ignoring  parents’  resources  may  have  occurred  in  a  Philadelphia  case 
disclosed  to  us  in  which  the  court  appointed  Criminal  Justice  Act 
counsel  for  a  defendant  whose  father  was  a  lawyer.  In  two  recent  cases, 
counsel  were  appointed  for  juveniles  whose  parents  were  financially 
able  to  furnish  comisel  but  refused  to  do  so.  In  respect  to  these  cases, 
the  Judicial  Conference  Committee  took  note  of  an  Administrative 
Office  memorandum  which  stated  that  the  law  of  the  state  where  the 
Federal  court  sits  defines  the  parent’s  obligation  for  legal  services 
rendered  to  his  minor  child  and  which  cited  state  court  decisions  that 
the  court  should  examine  parents’  ability  to  employ  counsel  before 
appointing  counsel  for  their  minor  children.  Since  there  were  so  few 
instances  where  the  problem  had  arisen,  the  committee  declined  to 
make  a  specific  recommendation  of  its  own  in  this  regard  (report  of 
the  Committee  To  Implement  the  Criminal  Justice  Act,  September 
1967,  p. 4). 
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The  problem  of  looking;  to  parents  finances  is  often  complicated  by 
the  fact  that  a  significant  proportion  of  juveniles  involved  in  serious 
criminal  charges  in  the  Federal  court  are  accused  of  auto  theft,  and 
they  are  apprehended  away  from  the  district  where  their  parents 
reside.  Parents  who  learn  of  the  arrest  of  a  son  or  a  daughter  and  who 
are  able  to  furnish  counsel  probably  do  so  in  a  large  proportion  of 
cases.  Although  some  commissioners  gave  us  their  concern  over  whether 
they  had  a  duty  to  obtain  a  Criminal  Justice  Act  eligibility  form  from 
a  defendant’s  parents,  we  heard  of  none  who  had  done  so.  Perhaps 
the  fact  that  there  is  no  Criminal  Justice  Act  form  for  anyone  other 
than  the  defendant  has  deterred  this  effort. 

Because  of  the  special  problem  of  the  nonresident  juvenile  and  the 
delays  and  administrative  difficulty  entailed  in  determining  the  income 
and  resources  of  parents  and  trying  to  force  them  to  furnish  counsel 
where  they  are  obligated  by  State  law  to  do  so,  we  recommend  that  in 
determining  the  eligibility  of  a  juvenile,  the  court  or  commissioner 
look  only  to  the  juvenile’s  own  income  and  resources,  and  ignore  (for 
the  present)  the  income  and  resources  of  his  parents  or  other  persons 
who  are  obligated  to  support  him.  We  will  consider  later  the  separate 
question  of  whether,  once  the  juvenile  has  been  found  eligible,  counsel 
has  been  appointed,  and  the  case  is  underway,  the  court  should  exercise 
its  authority  to  compel  parents  or  other  persons  to  fulfill  their  duty  of 
support  by  contributing  to  the  cost  of  the  defense. 

If..  Income  or  Resources  of  Defendant's  Spouse 

The  eligibility  question  most  frequently  raised  by  those  whom  we 
interviewed  was  whether  a  spouse’s  income  or  resources  should  be 
considered  in  making  the  eligibility  determination.  Many  lawyers  and 
judges  are  troubled  by  this  question,  and  the  practice  is  not  uniform. 
Some  appointing  authorities  state  that  a  spouse’s  income  and  resources 
are  not  taken  into  account  in  determining  the  defendant’s  eligibility. 
In  one  contested  case,  a  district  judge  considered  that  the  absence  of 
any  inquiry  into  spouse’s  finances  on  the  Criminal  Justice  Act  form 
made  it  inappropriate  for  him  to  consider  a  $10,000  equity  in  the 
family  residence  held  in  the  wife’s  name,  even  though  the  TJ.S.  attorney 
adduced  evidence  that  this  equity  was  at  least  partly  attributable  to 
the  defendant’s  allegedly  wrongful  business  transactions,  for  which 
he  was  being;  prosecuted  for  fraud. 

Although  the  Criminal  Justice  Act  forms  elicit  no  information  on 
this  subject,  some  commissioners  or  judges  obtain  information  on  the 
spouse’s  financial  affairs  in  the  course  of  inquiries  for  the  purpose  of 
determining  the  amount  of  bond.  Some  appointing  authorities  then 
inquire  whether  the  spouse  is  willing  to  assist  the  defendant,  and 
perhaps  even  employ  a  little  gentle  pressure  to  that  end.  In  several 
districts,  we  found  the  spouse’s  income  being  taken  into  consideration 
on  the  ground  that  her  earnings  were  available  for  the  support  of 
herself  and  other  dependents,  thus  freeing  more  of  defendant’s  income 
or  resources  for  the  expenses  of  his  defense. 

The  subject  of  spouse’s  assets  is  a  sensitive  one  with  the  practicing 
bar.  Numerous  Criminal  Justice  Act  lawyers  complained  of  defend¬ 
ants  concealing  their  own  assets  by  holding  them  in  their  wives’  names, 
and  then  obtaining  Criminal  Justice  Act  representation  to  which  they 
were  not  entitled.  The  practice  of  appointing  counsel  for  a  defendant 
with  spouse  or  relatives  who  could  pay  a  retainer  is  probably  particu- 
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larly  inflammatory  to  Criminal  Justice  Act  counsel  who  are  accustomed 
to  receiving  substantial  retainers  from  these  sources.  Considering  the 
natural  bias  of  these  attorneys,  we  are  unsure  what  weight  to  give  to 
these  complaints. 

The  guidelines  at  the  conclusion  of  this  part  set  out  our  recom¬ 
mendation  on  this  subject.  Briefly,  it  is  that  the  income  or  resources 
of  a  spouse  be  considered,  but  not  where  the  appointing  authority 
determines  that  because  of  lack  of  obligation  to  support,  marital  es¬ 
trangement  or  other  reasons  the  spouse's  income  or  resources  will  not 
be  available  for  providing  defendant's  defense.  The  exceptions  will 
probably  swallow  up  the  rule  in  most  cases.  The  test  is  a  pragmatic 
one,  meant  to  permit  appointment  of  counsel  immediately  unless  it 
appears  likely  that  the  spouse’s  resources  will  be  forthcoming  to  pro¬ 
vide  the  defense.  Whether  efforts  should  later  be  made  to  use  subsection 
(f)  to  compel  a  responsible  spouse  to  contribute  to  the  costs  of  defense 
is  a  separate  question  discussed  later. 

5.  Diverse  practices  of  U.S.  commissioners 

In  contrast  to  the  predominant  attitude  of  leniency  among  judges  in 
making  Criminal  Justice  Act  eligibility  determinations,  some  U.S. 
commissioners  apparently  apply  extremely  severe  standards  of  eligi¬ 
bility.  We  sent  questionnaires  to  250  commissioners,  every  third  one 
on  the  Administrative  Office  list  of  commissioners  now  in  service.  Of 
the  125  who  replied,  44  indicated  that  they  had  a  certain  level  of  income 
above  which  an  attorney  would  not  be  appointed.  The  following  table 
classifies  the  responses  received  : 

LEVEL  OF  INCOME  AT  WHICH  44  U.S.  COMMISSIONERS  USING  A  MONETARY  STANDARD  FOR  CRIMINAL  JUSTICE 
ACT  ELIGIBILITY  WOULD  REFUSE  TO  APPOINT  COUNSEL  FOR  MARRIED  DEFENDANT  WITHOUT  CHILDREN 


Commissioners  who  refused  to 
appoint  counsel  at  this  in¬ 
come  level  (cumulative) 


Number  Percent 


Income  per  week: 

More  than  $100.... . 44  100 

More  than  $80 _ 37  84 

More  than  $60 _ » _  24  55 

More  than  $40 _ 14  32 

More  than  $20 _ 2  5 


Source:  U.S.  commissioner  questionnaire,  question  26,  appendix. 


Thus,  over  half  of  the  44  commissioners  who  used  a  monetary  stand¬ 
ard  would  disqualify  defendants  making  more  than  $60  per  week,  and 
one-third  would  disqualify  defendants  making  more  than  $40  per 
week.  All  44  would  disqualify  a  defendant  making  more  than  $100  per 
week.  This  is  in  contrast  to  the  fact  that  about  one-sixth  of  the  affi¬ 
davits  of  employed  defendants  for  whom  Criminal  Justice  Act  counsel 
had  been  appointed  showed  that  they  were  making  $100  per  week  or 
more.  These  comparisons  can  be  criticized  as  a  statistical  matter  since 
we  have  so  little  information  about  the  individual  cases.  They  are 
offered  here  not  as  precise  measures  of  the  standards  being  applied,  but 
only  as  suggesting  that  standards  are  diverse. 
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A  larger  proportion  of  the  commissioners,  71  of  the  125  (57  percent) , 
indicated  that  they  used  no  monetary  standards  in  their  eligibility 
determinations. 

Many  U.S.  commissioners  also  differed  from  the  judges’  general 
practice  of  ignoring  the  resources  of  the  defendant’s  spouse  or  parents 
for  purposes  of  the  eligibility  determination.  Commissioners  respond¬ 
ing  to  our  questionnaire  gave  the  following  affirmative  answers  to 
whether  they  “ever  consider  the  financial  status  of  any  of  the  follow¬ 
ing  relatives  as  important  in  deciding  whether  a  defendant  is  finan¬ 
cially  unable  to  obtain  counsel.” 

U.S.  COMMISSIONERS  CONSIDERING  FINANCIAL  STATUS  OF  DEFENDANT’S  SPOUSE  OR  PARENTS  IN  RULING  ON 
HIS  ELIGIBILITY  UNDER  THE  CRIMINAL  JUSTICE  ACT 


Percent  considering  finances 
where— 


Defendant  is  Defendant  is 
a  juvenile  an  adult 


Financial  status  of: 

Father  or  mother,  where  defendant  is  not  living  with  them _  24  20 

Father  or  mother,  where  defendant  is  living  with  them _ _  85  60 

Wife,  where  defendant  is  living  with  her _ _ _ _  80 


Total  questionnaires  marked  equals  100  percent 1 _  82  60 


1  A  total  of  125  questionnaires  were  returned  but  many  were  blank  on  this  question. 

Source:  U.S.  commissioner  questionnaire,  questions  27,  28,  appendix. 

These  replies  indicafe  that  85  percent  of  the  replying  commissioners 
consider  the  financial  status  of  juveniles’  parents  to  be  important  in 
their  eligibility  determination.  The  resources  of  an  adult  defendant’s 
wife  were  considered  important  by  80  percent  of  those  who  replied. 
Almost  half  of  the  commissioners  (who  generally  responded  to  most 
other  questions  in  the  questionnaire)  left  these  questions  blank,  which 
may  itself  be  evidence  of  confusion  about  the  standards  applying  to 
these  subjects. 

The  commissioners’  questionnaires  reveal  one  other  contrast  to  the 
attitude  of  the  judges  on  eligibility  matters.  So  far  as  we  could  observe 
or  determine  in  our  interviews,  judges  almost  invariably  make  their 
eligibility  determination  strictly  from  the  facts  set  out  in  the  defend¬ 
ant’s  affidavit  (Criminal  Justice  Act  form  1  or  3) ,  without  any  further 
inquiry,  except  possibly  to  question  the  defendant  about  some  item  on 
the  form.  Most  commissioners  proceed  in  the  same  manner,  but  a  few 
do  not.  Of  the  117  commissioners  who  responded  to  this  question,  12 
indicated  that  they  made  inquiries  into  defendants’  eligibility  that  went 
beyond  the  initial  inquiries  made  in  filling  out  the  Criminal  Justice  Act 
forms. 

0.  A  'practical  test  of  eligibility 

A  few  commissioners  whom  we  interviewed  used  a  practical  test  of 
eligibility  in  marginal  cases.  Their  test  was  based  on  the  premise  that 
the  best  practical  test  of  whether  a  defendant  is  able  to  afford  to  re¬ 
tain  counsel  is  whether  he  can  do  so  when  he  is  given  an  incentive  by 
being  told  that  he  is  not  entitled  to  court-appointed  counsel.  The  test 
is  invoked  by  provisionally  denying  the  defendant  eligibility,  but  leav¬ 
ing  the  way  open  for  him  to  reapply  if  he  is  unable  to  retain  counsel. 
The  difficulty  with  this  method  is  that  it  postpones  the  time  for  ap- 
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pointing  counsel  where  the  defendant  ultimately  proves  eligible.  This 
delay  may  be  detrimental  in  some  cases,  but  not  where  the  case  is  a  rela¬ 
tively  routine  one  in  which  the  defendant  is  already  free  on  bond. 

A  variation  of  this  practical  test  was  employed  in  cases  where  the 
defendant  stated  that  he  wished  time  to  retain  his  own  lawyer.  Ex¬ 
perience  has  shown  that  some  such  defendants  ultimately  require  ap¬ 
pointed  counsel  since  they  find  that  retaining  counsel  requires  more 
money  than  they  had  anticipated.  Consequently,  when  defendants 
who  appeared  to  be  eligible  under  the  act  nevertheless  indicated  their 
desire  to  retain  their  own  counsel,  the  commissioner  in  San  Diego 
sought  to  facilitate  the  ultimate  appointment  by  routinely  giving 
them  a  self-addressed  envelope  with  a  Criminal  Justice  Act  form  they 
could  mail  to  the  commissioner  for  appointed  counsel  if  they  were 
unable  to  retain  one.  After  following  this  practice  for  some  months, 
the  commissioner  felt  that  the  defendants  were  making  no  attempt  to 
retain  counsel  since  these  forms  were  almost  invariably  returned.  lie 
thereupon  ceased  completing  the  Criminal  Justice  Act  forms,  and 
merely  gave  defendants  a  self-addressed  stamped  envelope  and  told 
them  that  they  should  notify  him  if  they  were  unable  to  retain  counsel 
and  that  he  would  send  them  a  form  they  could  execute  and  return 
so  he  could  determine  whether  they  were  eligible  for  appointed  counsel. 
Under  this  slightly  changed  procedure,  the  commissioner  reported 
that  defendants  who  had  originally  expressed  a  desire  to  retain  their 
own  counsel  usually  succeeded  in  doing  so.  Few  contacted  him  for 
appointed  counsel,  and  his  study  of  selected  cases  revealed  that  a  great 
majority  of  these  defendants  came  to  court  with  retained  attorneys. 

D.  Concealment  of  resources  or  m  isapplication  of  standard 

Although  many  lawyers  suspect  that  defendants  conceal  assets  and 
income  or  otherwise  obtain  court-appointed  lawyers  to  which  they  are 
not  entitled  under  the  act,  we  do  not  believe  that  such  cheating  is 
presently  widespread  on  a  national  basis.  Some  lawyers’  complaints 
are  rooted  in  their  own  incorrect  assumption  that  the  test  of  eligibility 
is  the  test  of  indigence  or  destitution  applied  by  some  state  courts,  or 
that  a  defendant  with  enough  resources  to  hire  any  lawyer — however 
inexperienced  or  unskilled — is  automatically  ineligible.  Other  com¬ 
plaints  are  justified.  There  have  been  instances  of  attempted  abuse, 
and  it  is  wise  to  consider  ways  to  prevent  further  abuses  that  may  arise 
in  the  continued  administration  of  the  act. 

1.  Lawyers’  Suspicions  of  Abuse 

Many  members  of  the  bar  and  U.S.  attorneys  feel  that  a  significant 
proportion  of  defendants  are  guilty  of  cheating  on  the  eligibility 
standards.  Hereafter,  this  report  will  make  frequent  reference  to  the 
questionnaire  responses  that  we  received  from  Criminal  Justice  Act 
lawyers  in  10  districts.  The  appendix  contains  a  table  showing  the 
number  of  questionnaires  sent  and  received  from  each  district.  Of 
the  164  lawyers  who  replied  to  this  question,  62  (38  percent)  said  that 
they  felt  that  the  act  was  being  abused  by  defendants  who  were  finan¬ 
cially  able  to  afford  counsel.  Following  are  some  typical  explanations 
by  these  62  (some  of  which  seem  to  assume  a  different  eligibility 
standard  than  the  one  prescribed  in  the  act)  : 
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Northern  Illinois 

•‘Defendants  could  raise  sufficient  funds  in  many  cases  to  defray 
nominal  fees  allowed/’ 

“Almost  all  defendants  can  afford  counsel  and  hide  this  fact  from 
the  court.”  [Six  questionnaires  out  of  16  who  thought  there  was 
cheating  answered  approximately  this.] 

IF estern  Michi gan 

“It  is  my  belief  most  can  afford  an  attorney  but  knowing  the  prac¬ 
tice,  always  state  they  have  no  funds.” 

“The  failure  to  pay  attorneys  fees  when  they  can  pay  other  debts 
including  a  bond,  occurs  quite  often.” 

“Prostitutes,  bad  check  passers,  narcotics  violators  often  have  access 
to  money  from  people  who  are  their  friends  or  their  superiors.” 

“Failure  of  the  defendant  to  disclose  true  financial  picture.  It  hap¬ 
pens  to  some  degree  80  percent  of  the  time.” 

Northern  Mississippi 

“Families  are  coming  to  the  aid  of  their  black-sheep  relatives  less 
frequently  now  than  before.” 

“Defendants  who  would  and  could  pay  and  employ  counsel  know  or 
are  told  too  frequently  that  the  court  will  appoint  counsel — they  then 
advise  families  to  save  their  money — occurs  at  least  50  percent  of  the 
time.” 

Eastern  Washington 

“Defendants  hide  resources.”  Two  questionnaires. 

Western  Wisconsin 

“Concealment  of  assets  of  family  or  other  resources.” 

We  also  questioned  U.S.  attorneys  about  possible  abuses  of  the 
eligibility  standards.  The  appendix  contains  further  information  on 
this  questionnaire  and  those  who  returned  it.  Following  are  the  relevant 
questions  and  the  number  of  U.S.  attorneys  who  checked  each  answer : 

“9.  Do  you  believe  that  counsel  are  being  appointed  under  the 
Criminal  Justice  Act  in  your  district  for  some  defendants  whose  in¬ 
come  or  resources  are  sufficiently  large  that  they  do  not  meet  the  stat¬ 
utory  standards  of  eligibility  (‘financially  unable  to  obtain  counsel’)  ?” 
Yes  (20).  No  (7). 

“10.  If  your  answer  to  question  9  was  yes,  please  check  the  three 
most  prevalent  types  of  situations  where  you  believe  this  occurs.” 
[11  choices  were  given;  only  the  four  with  the  highest  number  of 
checks  are  reproduced  here.] 

1.  “Court  or  commissioner  is  too  lenient  in  appointing  counsel 

(i.e.,  appoint  counsel  for  defendant  whose  admitted  income 
or  property  would  permit  them  to  retain  adequate  coun¬ 
sel)”  - — _ - - -  12 

2.  “Court  or  commissioner  disregards,  for  purposes  of  deter¬ 

mining  defendant’s  eligibility,  the  existence  of  resources 
known  to  the  court  or  suspected  by  the  court:  property 
owned  by  parents  or  other  persons  responsible  for  the  sup¬ 
port  of  a  minor  defendant” _  7 

3.  “Defendant  conceals  his  ownership  of  bank  account  or  other 


cash  in  his  name” _  6 

4.  “Defendant  conceals  his  ownership  of  equity  in  a  motor  ve¬ 
hicle  or  other  chattels  in  his  name” _  5 
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“13.  On  balance,  are  the  judges’  and  commissioners’  determinations 
of  defendants'  eligibility  for  appointment  of  counsel  or  other  benefits 
of  the  Criminal  Justice  Act  in  your  district"  : 


Too  generous  in  favor  of  eligibility 

Too  severe  against  eligibility _ 

About  right _ 

No  opinion _ 


12 

0 

25 

0 


These  questionnaire  responses  are  somewhat  confusing.  Three-quar¬ 
ters  of  the  U.S.  attorneys  believed  that  counsel  were  being  appointed 
for  some  defendants  who  were  not  eligible,  but  not  very  many  could 
explain  how  they  felt  this  was  occurring.  The  most  popular  cause,  se¬ 
lected  by  about  half  who  suspected  abuse,  was  leniency  by  court  or 
commissioners.  But  two-thirds  of  those  who  responded  felt  that  the 
determinations  of  eligibility,  on  balance,  were  about  right.  If  this  adds 
up  to  anything  it  is  that  there  is  little  known  evidence  of  fraud  on  the 
act,  as  distinguished  from  the  accepted  leniency  or  generosity  of  judges 
and  commissioners  in  applying  the  standards  of  the  act.  This  is  con¬ 
sistent  with  the  fact  that,  so  far  as  we  are  aware,  U.S.  attorneys 
hardly  ever  contest  eligibility  determinations,  and  we  know  of  no 
prosecutions  for  false  swearing  on  Criminal  Justice  Act  affidavits. 


2.  .1  few  instances  of  attempted  abvse 

There  will  always  be  some  defendants  who  can  afford  to  pay  for 
defense  services  who  will  seek  to  obtain  them  free,  some  even  going 
to  such  lengths  as  concealing  assets.  We  were  referred  to  some  vivid 
examples.  A  South  Dakota  defendant  for  whom  counsel  had  been  ap¬ 
pointed  upon  his  affidavit  showing  no  property  was  later  found  to 
have  two  homes,  cattle,  and  ranch  land  which  he  leased.  A  Connecticut 
defendant,  more  brazen  if  less  dishonest,  requested  appointment  of 
trial  counsel  even  though  he  had  about  $6,000  in  the  bank,  an  unen¬ 
cumbered  home  worth  at  least  $25,000,  three  automobiles,  $6,000  in 
accounts  receivable,  and  his  wife  had  a  mink  coat  worth  $2,500.  A 
Pennsylvania  defendant  who  requested  counsel  was  found  to  own  an 
automobile  and  his  own  home.  A  Chicago  defendant  categorically 
denied  that  he  was  able  to  afford  a  lawyer  or  post  $1,000  cash  to  make 
a  $10,000  bond.  One  day  after  an  attorney  was  appointed,  the  de¬ 
fendant  not  only  had  made  bond  but  had  also  retained  one  of  the  best 
criminal  lawyers  in  the  city.  In  another  Chicago  case,  a  defendant  who 
had  previously  been  found  eligible  asked  his  court-appointed  counsel 
to  secure  the  court’s  permission  for  him  to  leave  the  jurisdiction  for 
a  trip  to  Europe.  When  the  defendant  was  asked  where  he  could  get 
the  money  to  travel  to  Europe  if  he  couldn’t  afford  counsel,  he  with¬ 
drew  his  request  for  the  trip. 

What  at  first  appear  to  be  attempted  abuses  of  the  act,  sometimes 
turn  out  to  be  merely  examples  of  defendants  who  have  succumbed 
to  the  human  tendency  of  puffing  about  the  value  of  possessions.  For 
the  amusing  example  of  a  defendant  whose  extravagant  claims  about 
the  value  of  his  35  coonhounds  (including  a  “triple  champion”  sup¬ 
posed  to  be  worth  from  $5,000  to  $8,000)  occupied  three  hearings  in 
the  district  court  and  court  of  appeals  before  he  was  found  eligible, 
see  Timbers,  “Judicial  Perspectives  on  the  Operation  of  the  Criminal 
Justice  Act  of  1964,”  42  Y.Y.U.  L.  Bev.  55,  58-59  (1967). 
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3.  Possible  reasons  for  'prevailing  suspicions  of  abuse  in  one 
district 

In  no  district  did  we  find  more  complaint  about  abuses  of  eligibil¬ 
ity  than  in  our  interviews  and  questionnaires  in  the  northern  district 
of  Illinois  (Chicago).  Of  the  26  Criminal  Justice  Act  panelists  who 
returned  our  questionnaire  in  this  district,  16  (62  percent).  thought 
defendants  were  abusing  the  act.  (The  average  for  lawyers  in  10  dis¬ 
tricts  was  38  percent.)  In  our  interviews,  many  attorneys  and  court 
personnel,  including  the  chief  judge,  expressed  the  opinion  that  there 
was  substantial  abuse  of  the  act  by  defendants  who  did  not  fully 
report  the  amount  of  money  they  earned  or  had  on  hand.  This  was 
the  only  district  we  encountered  where  assistant  U.S.  attorneys  fre¬ 
quently  contested  defendants’  eligibility.  Most  assistant  U.S.  attorneys 
whom  we  interviewed  felt  that  the  act  was  definitely  being  abused  by 
defendants  executing  false  affidavits.  Several  assistants  felt,  that  more 
than  half  of  the  defendants  abused  the  act  in  this  manner.  They  cited 
cases  in  which  they  had  information  which  would  have  proved  that 
defendants  had  filed  false  affidavits,  which  they  had  not  felt  free  to 
disclose  for  strategic  reasons. 

There  are  a  number  of  possible  explanations  for  the  suspected  high 
rate  of  cheating  in  Chicago.  Some  of  these  reasons  explain  why  at¬ 
torneys  in  that  district  might  hold  this  opinion  whether  it  is  true  or 
not,  but  one  reason  suggests  that  the  rate  of  concealment  of  assets  or 
income  may  be  higher  in  Chicago  than  most  other  districts.  These  pos¬ 
sible  explanations  deserve  examination  and  further  study  because  they 
highlight  possible  weaknesses  in  the  act. 

Criminal  Justice  Act  panel  members  in  Chicago  may  be  more  in¬ 
clined  to  suspect  cheating  because,  unlike  appointed  counsel  in  most 
districts,  they  interview  the  defendant  about  his  property  and  help 
him  fill  out  the  Criminal  Justice  Act  eligibility  form.  This  may  give 
them  cause  for  suspicion  not  aroused  in  attorneys  who  do  not  meet  the 
defendant  until  after  the  eligibility  determination  is  made.  However, 
attorneys  in  Los  Angeles  also  perform  this  interviewing  function  and 
our  inquiries  in  that  district  disclosed  no  comparable  suspicions. 

Some  of  the  complaints  about  cheating  are  grounded  in  the  fact  that 
some  defendants  who  are  held  eligible  are  financially  able  to  pay  more 
than  the  amount  ultimately  claimed  on  the  Criminal  Justice  Act  at¬ 
torneys’  voucher.  One  experienced  Chicago  attorney  and  panel  mem¬ 
ber  stated  that  this  was  true  in  more  than  50  percent  of  the  cases.  There 
is  evidence  to  support  him.  The  average  amount  paid  for  attorney  com¬ 
pensation  in  the  413  cases  paid  in  the  northern  district  of  Illinois  in 
fiscal  1966  was  about  $100.  According  to  Criminal  Justice  Act  forms 
filed  by  650  defendants  for  whom  counsel  was  appointed  during  this 
and  a  slightly  later  period,  30  percent  of  the  defendants  in  this  dis¬ 
trict  either  had  in  excess  of  $100  in  cash  or  were  employed  and  earning 
in  excess  of  $75  per  week.  If  any  income  or  assets  were  concealed,  they 
would  be  added  to  this  total.  The  apparent  ability  of  about  one-third 
of  the  defendants  to  pay  an  amount  equal  to  the  voucher  submitted  in 
their  case  is  a  consequence  of  the  Criminal  Justice  Act  attorney’s  being 
compelled  to  work  for  much  less  than  the  rate  charged  by  retained 
counsel.  For  example,  most  retained  counsel  in  10  districts  who  replied 
to  our  questionnaire  indicated  that  they  charged  from  $500  to  $5,000 
for  defending  a  person  charged  with  auto  theft  (Dyer  Act),  but  the 
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average  total  voucher  (expenses  and  compensation)  paid  for  repre¬ 
senting  the  23  auto  theft  defendants  in  our  nationwide  sample  of  773 
Criminal  Justice  Act  vouchers  paid  during  1967  was  $107.  (This  sam¬ 
ple  is  described  at  page  187.)  The  policy  question  this  poses — the  prob¬ 
lem  of  compelling  eligible  defendants  to  pay  the  costs  of  Criminal  Jus¬ 
tice  Act  representation  or  of  compelling  counsel  to  work  on  what 
amounts  to  a  retained  basis  for  a  fraction  of  their  usual  retainer — are 
discussed  in  the  next  section. 

The  question  here  is  why  the  problem  should  be  specially  bother¬ 
some  to  appointed  counsel  in  Chicago.  The  answer  may  lie  in  the  fact 
that  counsel  in  Chicago  are  appointed  from  a  relatively  small  and 
experienced  panel,  almost  all  of  whom  are  also  engaged  in  defend¬ 
ing  cases  on  a  retained  basis.  It  may  be  that  experienced  retained 
counsel  are  more  sensitive  to  the  disparity  in  fees  than  counsel  who 
handle  criminal  cases  only  occasionally.  They  may  also  be  more  in¬ 
clined  or  more  able  to  detect  instances  of  misrepresentation  on  Crim¬ 
inal  Justice  Act  affidavits  since  they  are  accustomed  to  looking  for 
such  resources  to  pay  their  retainers.  This  hypothesis  draws  some 
support  from  the  fact  that  the  proportion  of  lawyers  who  claimed 
defendants  were  abusing  the  act  was  much  higher  (54  percent)  in 
New  York,  San  Diego,  and  Chicago,  where  the  panels  are  predom¬ 
inantly  experienced  criminal  lawyers,  than  in  Connecticut,  western 
Michigan,  northern  Mississippi,  western  Wisconsin  and  eastern  Ken¬ 
tucky  (29  percent) ,  where  the  panels  are  considerably  less  experienced. 
(The  relative  experience  of  various  panels  is  discussed  in  part  IV, 
Appointment  of  Counsel.) 

A  final  hypothesis  suggests  why  Chicago  may  actually  have  a  higher 
rate  of  cheating  than  most  other  districts.  Chicago  defendants  have  an 
extra  incentive  to  conceal  assets  or  income  in  order  to  obtain  appointed 
counsel  because,  as  will  be  seen  hereafter  (see  page  79),  Chicago  panel 
attorneys  are  predominantly  experienced  criminal  lawyers  who  con¬ 
stantly  function  on  a  retained  basis  in  Federal  criminal  courts  and 
who  demand  retainers  considerably  beyond  what  many  defendants 
could  afford  even  with  substantially  more  resources  than  necessary  to 
disqualify  them  from  eligibility  under  the  act.  In  short,  a  defendant 
with  modest  means  sufficient  to  obtain  some  lawyers  on  a  retained 
basis  may  be  encouraged  to  conceal  his  assets  and  obtain  a  Criminal 
Justice  Act  appointment  because  the  appointed  lawyer  will  be  (or  the 
defendant  thinks  he  will  be)  a  better  lawyer  than  the  one  he  could 
afford  to  retain.  Some  have  theorized  that  this  could  happen.  Poverty 
and  the  Administration  of  Federal  Criminal  Justice  30  (1963)  ;  Lum- 
bard,  “The  Adequacy  of  Lawyers  Now  in  Criminal  Practice.'’  (47 
J.  Am.  Soc’y  176,  177-78  (1964)).  If  this  phenomenon  is  actually 
being  experienced  in  Chicago,  then  the  Chicago  appointments  system, 
and  other  districts  which  use  a  highly  experienced  panel,  may  fall  vic¬ 
tim  to  their  own  excellence  by  encouraging  defendants  to  execute  false 
affidavits  which  would  overburden  the  Criminal  Justice  Act  panels  and 
incur  the  wrath  of  panel  members  and  the  bar.  We  have  insufficient  evi¬ 
dence  to  confirm  or  deny  this  hypothesis,  but  we  feel  that  there  is 
sufficient  evidence  of  a  link  between  the  quality  of  appointed  counsel 
and  the  tendency  to  misrepresent  assets  that  the  subject  deserves 
close  scrutiny  in  the  future. 
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A  phenomenon  in  the  northern  district  of  Mississippi,  while  not 
itself  constituting  an  abuse  of  eligibility  requirements,  does  support  the 
idea  that  there  is  a  link  between  the  quality  of  counsel  and  the  lengths 
to  which  a  defendant  will  go  to  retain  counsel.  The  proportion  of  vari¬ 
ous  types  of  counsel  in  that  district  in  the  year  before  and  after  the 
act  were  as  follows : 

PROPORTION  OF  DEFENDANTS  REPRESENTED  BY  VARIOUS  TYPES  OF  COUNSEL,  NORTHERN  DISTRICT  OF 

MISSISSIPPI,  FISCAL  1965  AND  1966 


Type  of  counsel 


Fiscal  1965  Fiscal  1966 

(pre-Criminal  (Criminal 
Justice  Act)  Justice  Act) 


Appointed _ _ _ _ _ percent..  18  27 

Retained _ _ _ _ _ _ _ _ _ do _  36  29 

Waiver _ _  ....  _  _ do _  33  34 

Other _ _ _ do....  12  9 


Total _ _ _ _ _ _ _ do....  100  100 


Total  defendants _ _ _  233  185 


Source:  Our  study  of  the  northern  district  of  Mississippi. 

The  proportion  of  defendants  with  appointed  counsel  in  northern 
Mississippi  increased  significantly  under  the  Criminal  Justice  Act,  but 
the  increase  was  offset  by  a  decrease  in  retained  counsel,  not  a  decrease 
in  waivers  of  counsel,  which  remained  constant.  This  seems  to  indicate 
that  under  the  Criminal  Justice  Act  a  portion  of  the  defendants  who 
would  have  retained  private  counsel  (perhaps  as  many  as  one  in  five) 
are  now  receiving  appointed  counsel.  One  lawyer  gave  a  creditable 
(though  not  the  only  possible)  explanation  for  how  this  may  be  hap¬ 
pening.  Defendants  with  access  to  funds  (their  own  or  someone  else’s) 
to  pay  for  an  attorney  ask  initially  for  appointed  counsel,  keep  him  if 
he  seems  able,  and  discharge  him  and  hire  an  attorney  of  their  choice 
if  he  does  not  meet  with  their  approval.  For  a  defendant  who  has 
relatives  willing  to  assist  him  if  necessary,  this  is  a  perfectly  rational 
and  probably  a  perfectly  proper  way  to  proceed,  especially  in  a  district 
like  northern  Mississippi,  which  assigns  counsel  on  the  basis  of  random 
selection  of  panel  attorneys  who  cover  the  range  from  mediocre  prac¬ 
titioners  who  have  never  had  a  criminal  case  to  outstanding  lawyers 
with  substantial  criminal  experience. 

If.  Are  Eligibility  Standards  Necessary? 

Diametrically  opposed  to  the  idea  that  defendants  will  conceal  as¬ 
sets  to  obtain  high-quality  appointed  counsel  is  the  idea  that  defend¬ 
ants  will  go  to  such  great  lengths  to  retain  their  own  counsel,  if  they 
are  able,  that  eligibility  determinations  are  unnecessary.  Several  ex¬ 
perienced  observers  have  declared  that  even  if  there  were  no  scrutiny 
whatever  of  defendants’  eligibility  in  their  districts,  the  number  of 
court  appointments  would  not  differ  significantly  from  that  resulting 
under  the  present  eligibility  inquiries.  They  say 'that  defendants  have 
such  a  strong  preference  for  retained  counsel  that  the  mere  fact  that 
a  defendant  requests  appointed  counsel  is  strong  evidence  that  he  is 
unable  to  retain  one,  and  counsel  should  be  appointed  without  further 
ado.  Consequently,  the  best  practice  in  case  of  doubt  is  to  make  the 
requested  appointment  and  get  the  case  underway,  with  any  mistakes 
to  be  adjusted  later  by  terminating  the  appointment  or  by  requiring 
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the  defendants  to  contribute  to  the  costs  of  his  defense.  This  is  the 
approach  of  some  judges  and  commissioners  whom  we  observed,  espe¬ 
cially  in  districts  where  a  high  proportion  of  the  defendants  are  in 
fact  totally  indigent.  In  such  districts  the  eligibility  determination 
becomes  quite  pro  forma. 

The  suggestion  that  eligibility  standards  are  unnecessary  (that  de¬ 
fendants  will  screen  themselves)  rests  on  a  number  of  factual  assump¬ 
tions  of  varying  degrees  of  probity  and  permanence.  It  is  probably 
true  that  most  defendants  are  more  impressed  with  the  qualifications 
of  counsel  whom  they  have  retained,  because  they  chose  counsel  on  the 
basis  of  some  information  that  convinced  them  that  he  was  better  than 
the  average.  Defendants  may  also  assume  that  they  have  more  control 
over  retained  counsel,  and  that  retained  counsel  are  more  independent 
of  the  court  and  prosecutor.  In  addition,  most  defendants  probably  feel 
that  retained  counsel  do  a  better  job  of  representation  than  appointed 
counsel,  but  whether  that  opinion  can  be  relied  upon  as  a  mainstay  of 
the  eligibility  structure  for  the  indefinite  future  is  uncertain.  Many 
judges,  commissioners,  prosecutors,  and  probation  officers  state  that 
the  typical  court-appointed  lawyer,  despite  his  inexperience,  does  at 
least  as  well  for  his  client  as  the  typical  retained  counsel.  Indeed,  many 
feel  that  he  does  better.  (This  subject  is  discussed  in  Part  IX  :  Quality 
of  Representation.)  If  this  is  true,  then  the  truth  will  ultimately  reach 
the  defendant  population,  and  their  reaction  may  confound  the  assump¬ 
tion  that  defendants  who  are  able  will  retain  their  own  counsel.  The 
preceding  section  has  suggested  that  this  may  already  have  occurred 
in  Chicago.  In  addition,  the  corps  of  defendants  will  always  include 
at  least  a  few  defendants  who  have  no  defense  whatever  and  know  it, 
and  who  believe  that  an  attorney  can  do  absolutely  nothing  for  them, 
and  who  therefore  don't  want  to  waste  their  own  or  their  family’s  or 
friends’  money  on  a  lost  cause.  This  defendant  may  request  court- 
appointed  counsel  even  when  he  can  easily  afford  his  own. 

We  feel  that  eligibility  standards  are  necessary,  because  some  de¬ 
fendants  cannot  be  relied  upon  to  screen  themselves.  This  is  especially 
true  where  efforts  are  being  made  to  raise  the  quality  of  Criminal 
Justice  Act  counsel  above  that  of  the  mediocre  retained  counsel. 
Nevertheless,  we  are  sympathetic  with  a  large  degree  of  local  discre¬ 
tion  in  the  extent  to  which  the  court  or  commissioner  makes  inquiries 
in  addition  to  those  set  out  on  the  Criminal  Justice  Act  forms.  We  are 
persuaded  that  there  are  circumstances  (perhaps  even  entire  districts) 
where  defendants  do  screen  themselves  so  that  the  fact  that  they  have 
requested  Criminal  Justice  Act  counsel  is  strong  evidence  that  they 
cannot  afford  to  retain  one. 

5.  Measures  to  Deter  Fraud 

Criminal  'prosecution.- — As  the  act  is  presently  administered,  the 
criminal  penalties  for  false  swearing  or  submission  of  false  claims, 
which  apply  to  those  who  execute  Criminal  Justice  Act  forms  (S.  Kept. 
No.  316,  88th  Cong.,  first  sess.  4  (1963) ),  are  paper  dragons.  Wo  know 
of  no  prosecutions  involving  Criminal  Justice  Act  affidavits.  Convic¬ 
tions  might  be  difficult  where  the  defendant  could  claim  that  Govern¬ 
ment  officials  helped  h;m  fill  out  the  form  and  that  any  errors  were 
caused  either  by  their  carelessness  or  failure  to  explain  the  contents, 
or  by  the  haste  commonly  attending  completion  of  the  forms.  Neverthe¬ 
less,  a  policy  of  occasional  well-publicized  prosecutions,  such  as  the 
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Internal  Revenue  Service  follows,  might  be  an  effective  deterrent  even 
if  no  convictions  were  ever  secured. 

P reappointment  investigations. — The  chief  judge  of  one  district 
court  has  suggested  that  at  the  time  the  defendant  is  initially  pre¬ 
sented  the  Government  should  furnish  the  commissioner  or  the  court 
with  a  written  report  of  his  financial  condition,  including  but  not 
limited  to  the  information  presently  called  for  in  the  Criminal  Justice 
Act  forms.  This  report  would  be  obtained  from  the  FBI  and  other  in¬ 
vestigative  agencies.  Timbers,  “Judicial  Perspectives  on  the  Operation 
of  the  Criminal  Justice  Act  of  1964,”  (42  X.Y.T.L.  Rev.  55,  56  ( 1967) ) . 
It  seems  to  us  that  the  huge  time  and  expense  of  gathering  this  infor¬ 
mation  for  over  20,000  defendants  per  year  (the  current  level  of  ap¬ 
pointments)  would  far  exceed  its  utility  so  far  as  the  Criminal  Jus¬ 
tice  Act  is  concerned.  Moreover,  in  the  cases  in  which  the  arrest  is 
not  anticipated  until  just  about  the  time  it  is  made,  there  would  be 
no  time  in  which  to  compile  such  a  financial  report. 

Bail  Reform  Act  forms. — It  appears  that  some  preappointment 
investigation  of  defendants  financial  resources  may  soon  be  re¬ 
quired  for  purposes  of  the  Bail  Reform  Act,  and  if  this  is  done  the 
information  will  be  available  and  can  be  used  in  making  the  eligi¬ 
bility  determination  under  the  Criminal  Justice  Act.  By  a  memoran¬ 
dum  dated  December  7, 1967,  the  Assistant  Attorney  General,  Criminal 
Division,  advised  all  IT.S.  attorneys  of  the  promulgation  of  Bail 
Reform  Act  Form  Xo.  1  (A.O.  201),  “Record  of  Responses  to  Ques¬ 
tions  at  Bail  Reform  Act  Hearing,”  and  Bail  Reform  Act  Form  Xo.  2, 
“Order  Specifying  Methods  and  Conditions  of  Release."  and  de¬ 
scribed  the  manner  in  which  they  were  to  be  used.  Part  II  of  Form 
Xo.  1  (A.O.  201),  which  is  titled  “Questions  for  the  Defendant  or 
Other  Persons  Having  Information,”  seeks  among  other  things,  the 
following  information  that  is  also  relevant  to  a  determination  of  eligi¬ 
bility  under  the  Criminal  Justice  Act : 

Whether  married 

Whether  living  with  wife 

How  many  children  living  with  him 

Xame,  relationship,  address  and  monthly  support  of  parent, 
child,  relative  or  other  person  with  whom  he  has  regular 
contact 

Employment  during  past  12  months,  including  period,  name. 

and  address  of  employer  and  wages 
Cash  on  hand 
Cash  in  bank 
Other  property  owned 
Sources  of  support  other  than  employment 
It  appears  from  the  instructions  in  the  Assistant  Attorney  General's 
memorandum  that  arresting  office's  will  he  expected  to  supply  the 
prosecutor  with  “as  much  of  the  information  as  is  possible”  at  the  time 
they  apply  for  an  arrest  warrant  or  summons,  or  “promptly  after  an 
arrest.”  The  full  text  of  the  relevant  paragraph  of  the  memorandum 
is  as  follows: 

“Xo  additional  personnel  positions  have  been  established  to  assist 
judicial  officers  in  carrying  out  these  new  responsibilities.  It  is,  there¬ 
fore,  incumbent  on  the  U.S.  attorney  and  defense  counsel  to  cooperate 
with  the  courts  in  gathering  and  furnishing  the  necessary  information 
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in  time  for  the  accused’s  first  appearance  for  bail  hearing.  In  order 
that  the  U.S.  attorney  be  as  fully  advised  as  possible,  arresting  officers 
should  provide  him  promptly  after  an  arrest,  or  at  the  time  of  applica¬ 
tion  for  an  arrest  warrant  or  summons,  as  much  of  the  information 
as  is  possible  which  is  called  for  in  parts  I  and  II  of  AO-201.  Al¬ 
though  the  questions  in  part  11  are  directed  to  the  defendant,  accu¬ 
rate  information  concerning  them  should  be  furnished  to  the  U.S.  at¬ 
torney  to  help  him  verify  or  refute  information  which  the  defendant 
himself  may  supply  at  tbe  hearing.  Arresting  officers  should  refrain, 
in  light  of  Miranda  v.  Arizona ,  from  interrogating  arrested  defend¬ 
ants  in  order  to  secure  information  for  AO-201.  They  should,  however, 
be  prepared  to  assist  in  reviewing  any  information  which  the  defend¬ 
ant  or  his  attorney  may  furnish  directly  to  the  judicial  officer.” 

The  memorandum  further  states  that  if,  on  the  basis  of  informa¬ 
tion  furnished  by  the  arresting  officer,  it  appears  that  the  Government 
will  have  no  objection  to  the  defendant’s  release  on  personal  bond  or 
other  conditions  acceptable  to  the  defense,  the  assistant  U.S.  attorney 
probably  will  not  need  to  make  a  written  submission  to  the  judicial 
officer.  The  memorandum  further  states:  “We  expect  the  forms  to  be 
filled  out  in  advance  of  bail  hearings  but  they  should  not  be  submitted 
to  a  judicial  officer  without  prior  approval  by  an  assistant  U.S.  at¬ 
torney.” 

All  of  this  is  highly  relevant  to  the  Criminal  Justice  Act  eligibility 
determinations.  The  Bail  Reform  Act  hearing  for  which  the  informa¬ 
tion  is  gathered  should  occur  at  or  no  later  than  a  day  after  the  de¬ 
fendant's  first  appearance  before  the  commissioner  or  court.  Con¬ 
sequently,  the  information,  if  gathered,  should  arrive  in  time  to  make 
some  difference  to  the  Criminal  Justice  Act  eligibility  determination. 
If  all  that  was  obtained  was  the  defendant’s  written  responses  to  the 
above  questions,  that  would  be  useful,  since  the  new  bail  form  ob¬ 
viously  requires  more  eligibility  information  than  the  defendant  is 
currently  expected  to  give  on  the  Criminal  Justice  Act  eligibility 
forms.  If  arresting  officers  gathered  some  of  this  data  in  advance,  as 
the  new  procedure  contemplates,  that  would  supply  some  of  the  need 
for  outside  investigation.  Whether  busy  officers  will  take  time  to 
obtain  the  financial  information  in  the  time  desired  is  another  ques¬ 
tion.  In  addition,  even  if  they  did  all  that  was  expected  under  this 
procedure  they  might  not  obtain  financial  information  in  cases  where 
the  Government  has  no  objection  to  the  defendant’s  release  on  a  per¬ 
sonal  bond,  which  would  probably  be  a  relatively  large  group  of  cases 
and  one.  containing  numerous  defendants  as  to  whom  additional  in¬ 
formation  would  be  particularly  valuable  for  purposes  of  the  Crim¬ 
inal  Justice  Act  determination.  (Experience  will  probably  show  that 
a  defendant  who  qualifies  for  release  on  personal  bond  is  more  likely 
to  have  some  resources  for  his  own  defense  than  a  defendant  not  so 
qualified.) 

All  of  this  injects  considerable  uncertainty  into  the  ultimate  sig¬ 
nificance  to  the  Criminal  Justice  Act  of  information  soon  to  be  re¬ 
quired  in  the  new  Bail  Reform  Act  forms.  It  will  be  some  time  before 
one  can  tell  how  all  this  will  work.  In  the  meantime,  it  is  timely  to 
observe  that  so  far  as  concerns  information  to  be  obtained  from  the 
defendant,  effort  should  be  made  to  combine  the  Bail  Reform  and 
Criminal  Justice  Act  inquiries  about  financial  and  family  informa- 
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tion  to  avoid  burdening  defendants  and  court  officers  with  the  dupli¬ 
cation  or  overlap  now  involved  in  these  forms. 

Additions  to  Criminal  Justice  Act  forms. — One  modest  and  easily 
attainable  measure  that  might  have  some  effect  in  deterring  conceal¬ 
ment  of  assets  or  income  would  be  to  add.  just  above  the  defendant’s 
signature  on  Criminal  Justice  Act  forms  1,  2,  and  3,  a  recital  such  as 
appears  on  income  tax  forms  to  the  effect  that  the  defendant  is  signing 
“under  penalties  of  perjury”  and  that  lie  has  examined  the  form  and 
to  the  best  of  his  knowledge  and  belief  it  is  true,  correct,  and  complete. 
Or,  the  recital  might  certify  the  correctness  of  the  contents,  and  state 
that  the  defendant  understands  that  false  statements  will  subject  him 
to  criminal  prosecution  for  false  swearing  or  false  claims. 

Another  possible  deterrent  against  cheating  would  be  to  add  to  the 
Criminal  Justice  Act  forms  some  blanks  that  would  show  when  the 
defendant  was  last  employed  and  give  his  average  weekly  income  at 
that  time.  It.  would  also  be  desirable  to  have  some  questions  about  the 
resources  of  the  spouse,  especially  bank  accounts.  None  of  this  infor¬ 
mation  should  be  the  basis  of  denying  eligibility  by  itself,  but  it  might 
lead  the  appointing  authority  into  inquiries  that  would  permit  a  more 
knowledgeable  judgment  on  the  question. 

Investigative  staff. — Some  have  suggested  the  advisability  of  appro¬ 
priations  to  provide  investigators  to  verify  the  information  on 
eligibility  affidavits.  Such  information  is  now  available  as  a  routine 
matter  only  from  probation  reports,  and  this  information  is  not  suffi¬ 
cient  for  three  reasons.  It  is  only  available  on  defendants  who  have 
been  convicted;  it  is  too  superficial  for  this  purpose  (since  the  exam¬ 
ination  of  defendants’  assets  is  usually  quite  perfunctory)  ;  and  the 
information  is  not  regularly  (if  it  is  ever)  compared  with  Criminal 
Justice  Act  affidavits.  No  other  Federal  investigative  agency  pres¬ 
ently  has  the  time  or  inclination  to  pursue  such  investigations. 

The  investigation  of  Criminal  Justice  Act  affidavits  is  likely  to  cost 
far  more  than  the  amount  saved,  at  least  in  the  short  run.  But  the  de¬ 
sirability  of  an  investigative  effort,  like  the  desirability  of  occasional 
criminal  prosecutions,  relies  on  something  more  substantial  than  the 
amount  to  be  saved  in  one  case.  As  defendants  come  to  realize  that  the 
truth  of  their  representation  on  Criminal  Justice  Act  forms  is  never 
investigated  except  when  someone  accidentally  learns  of  falsifica¬ 
tion  (and  rarely  challenged  even  then),  the  temptation  to  falsify  may 
be  irresistible,  especially  if  the  quality  of  Criminal  Justice  Act  rep¬ 
resentation  compares  favorably  with  the  quality  of  representation  by 
retained  counsel.  And  what  is  at  stake  is  more  than  the  increasing  cost 
of  providing  criminal  defense  to  those  not  entitled  under  the  law.  Since 
the  representation  on  Criminal  Justice  Act  affidavits  are  representa¬ 
tions  to  the  court  about  an  essential  item  of  judicial  business,  their 
falsification  should  be  a  matter  of  serious  concern  to  society.  There  are 
few  crimes  that  pollute  the  stream  of  justice  more  quickly  or  serve  as 
a  greater  affront  to  respect  for  law  and  public  trust  in  the  judicial 
process  than  perjury  and  false  swearing  in  the  course  of  judicial  busi¬ 
ness.  If  Government  officials  begin  to  wink  at  false  statements  on 
Criminal  Justice  Act  affidavits,  or  even  if  they  fail  to  take  corrective 
measures  in  the  face  of  suspicions  of  cheating,  the  long-term  result, 
may  be  to  foster  disrespect  for  law  and  courts  and  to  reduce  the 
moral  tone  of  the  community  in  the  very  areas  where,  by  providing 
publicly  compensated  counsel,  we  are  trying  to  improve  it. 
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The  result  might  be  achieved,  economically  by  establishing  several 
small  regional  investigative  offices,  perhaps  composed  of  a  total  of  no 
more  than  five  or  six  personnel  on  a  national  basis,  whose  responsi¬ 
bility  would  be  to  investigate  (or  coordinate  the  investigation  with 
the  FBI  or  other  Federal  agencies)  of  cases  where  defendants  are 
suspected  to  have  concealed  assets  or  income  in  executing  Criminal 
Justice  Act  affidavits.  This  office  might  also  cooperate  with  the  De¬ 
partment.  of  Justice,  the  Judicial  Conference,  and  the  Administrative 
Office  in  developing  forms  or  practices  to  increase  the  efficiency  and 
accuracy  of  eligibility  determinations.  The  office  should  also  spot 
check  a  certain  number  of  Criminal  Justice  Act  affidavits  on  some¬ 
what  the  same  principle  that  the  Internal  Revenue  Service  uses  in 
auditing  a  predetermined  number  of  income  tax  returns.  These  spot 
checks  could  not  be  expected  to  locate  much  evidence  of  cheating,  but 
the  knowledge  that  such  investigations  were  made  would,  if  properly 
communicated,  have  a  salutary  effect  on  the  care  and  honesty  with 
which  persons  execute  Criminal  Justice  Act  forms,  and  on  the  attitude 
of  the  protesting  bar. 

II.  LEGAL  PROBLEMS  IN  REQUIRING  DISCLOSURE  OF  DEFENDANTS  RESOURCES 

A.  The  attorney's  obligation  to  report  assets 

An  essential  prerequisite  to  a  liberal  eligibility  determination  may 
be  the  assurance  that  if  a  defendant  has  resources  available  for  pay¬ 
ment  or  reimbursement  they  will  be  reported  to  the  court.  The  Judi¬ 
cial  Conference  Committee  to  Implement  the  Criminal  Justice  Act 
resolved  that  a  district  court  plan  could  properly  place  this  duty  upon 
appointed  counsel.  Judicial  Conference  Report .  House  Document  62, 
89th  Congress,  first  session,  7  (1965).  Consequently,  the  plans  of  most 
district  courts  contain  a  provision  like  the  following : 

“Appointed  counsel  shall  have  the  duty  of  reporting  to  the  court 
any  situation  coming  to  his  attention  where  a  defendant  appears  to 
be  able  to  make  payment  in  whole  or  in  part  for  services  in  connec¬ 
tion  with  his  defense.” 

So  far  as  this  provision  concerns  assets  acquired  after  the  eligibility 
determination  it  seems  unexceptionable.  But  it  does  seem  to  pose  a 
difficult  ethical  question  for  a  lawyer  insofar  as  it  concerns  income  or 
assets  that  the  defendant  had  and  did  not  report  to  the  court  at  the 
time  he  signed  the  Criminal  Justice  Act  eligibility  form.  Counsel's 
reporting  the  existence  of  such  preexisting  income  or  assets  could  sub¬ 
ject  his  client  to  a  prosecution  for  false  swearing.  Most  of  the  judges 
we  interviewed  on  this  question  were  not  bothered  by  it.  Neither  were 
most  lawyers  who  replied  to  our  questionnaire.  Of  the  205  who  re¬ 
sponded  to  our  question  about  what  they  would  do  in  this  circum¬ 
stance,  183  (90  percent)  said  they  would  simply  report  the  matter 
to  the  court  and  ask  for  instructions.  Those  who  explained  why  they 
would  do  this  usually  attributed  it  to  obedience  to  the  requirement  of 
the  Criminal  Justice  Act  plan.  Only  12  lawyers  (6  percent  )  chose  alter¬ 
native  ways  of  handling  the  problem  that  would  require  the  defendant 
to  share  the  costs  of  his  defense  but  not  expose  him  to  criminal  prose¬ 
cution.  We  spoke  with  numerous  lawyers  ivlio  regularly  reported  to 
the  court  when  they  learned  that  their  Criminal  Justice  Act  clients 
had  income  or  resources  not  reported  on  the  eligibility  forms.  Few 
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felt  the  practice  improper,  and  none  volunteered  any  distinction  be¬ 
tween  assets  held  before  and  those  acquired  after  the  defendant’s  affi¬ 
davit  was  executed. 

We  respectfully  differ.  A  lawyer  should  not  be  required,  and  ought 
not  to  be  encouraged  (perhaps  he  even  ought  not  to  be  permitted),  to 
incriminate  his  client  unless  the  client  has  voluntarily  consented  to  the 
disclosure.  So  long  as  abuses  are  numerically  small,  the  gain,  in  con¬ 
fidence  and  mutual  trust  between  lawyer  and  client  far  outweighs  the 
benefits  to  be  derived  from  apprehending  a  few  chiselers.  If  abuses 
are  sufficiently  numerous  to  require  investigation,  then  provision 
should  be  made  for  outside  investigation  not  dependent  upon  the  of¬ 
fender’s  counsel,  as  suggested  in  the  preceding  section.  The  present 
practice  can  be  justified  only  by  the  circumstance  that  no  defendants 
are  ever  prosecuted  for  concealment  of  assets  on  Criminal  Justice  Act 
affidavits.  A  rule  requiring  an  attorney  to  give  evidence  that  will  in¬ 
criminate  his  clients  ought  not  to  be  based  on  assumptions  about  ad¬ 
ministrative  inaction,  especially  when  some  of  the  same  attorneys  who 
rely  on  the  rule  are  strongly  recommending  that  the  inaction  be  reme¬ 
died  by  a  few  prosecutions. 

It  seems  to  us  that  a  lawyer’s  appropriate  course,  once  he  finds  that 
the  client  had  assets  or  income  that  he  concealed  at  the  time  of  his 
Criminal  Justice  Act  affidavit,  is  to  advise  the  client  that  investiga¬ 
tions  are  periodically  made  (if  this  is  true),  and  that  disclosure  from 
such  an  investigation  may  lead  to  an  independent  criminal  prosecu¬ 
tion.  The  client  should  also  be  advised  that  if  he  is  convicted,  the  pro¬ 
bation  officer  will  make  an  investigation,  and  if  he  finds  unreported 
income  or  assets  the  defendant  may  be  required  to  pay  some  or  all  of 
the  costs  of  his  defense  and  may  even  get  a  stiffer  sentence  because  of 
the  fraud.  Advised  of  the  pros  and  cons  and  of  the  odds,  the  client 
should  make  the  decision  whether  to  report  the  concealed  assets  or  in¬ 
come.  If  the  resources  were  sufficient,  counsel  could  also  urge  that  the 
defendant  use  them  to  retain  counsel,  and  if  the  defendant  did  so,  he 
could  report  to  the  court  that  he  had  been  replaced  by  retained  counsel. 
If  the  defendant  disregarded  this  advice  to  disclose  the  earlier  con¬ 
cealment,  the  lawyer  should  go  ahead  with  the  case,  because  there 
seems  to  be  no  way  he  could  withdraw  without  incriminating  the 
client  or  without  making  a  misrepresentation  himself. 

In  contrast  to  the  general  feeling  of  propriety  about  counsel’s  in¬ 
forming  the  court  about  his  client’s  concealment  of  assets,  we  found 
no  lawyer  or  judge  who  felt  that  counsel  would  be  justified  in  reporting 
on  the  defendant’s  finances  if  this  would  incriminate  the  defendant 
under  the  ponding  charges  (such  as  by  revealing  the  proceeds  of  rob¬ 
bery  or  theft).  Several  districts  have  treated  this  subject  in  their  writ¬ 
ten  plans.  The  following  example  is  from  the  plan  of  the  northern 
district  of  Indiana  : 

“Counsel  shall  not  be  required  to  disclose  to  the  judge  information 
as  to  the  financial  ability  of  the  defendant  to  pay  which  might  or 
could  incriminate  the  defendant  in  the  charges  pending  against  the 
defendant.” 

B.  Self -incrimination  on  the  defendant's  Criminal  Justice  Act  affidavit 

The  eastern  and  western  districts  of  both  South  Carolina  and 
Wisconsin  provide  that  if  the  defendant  is  being  prosecuted  for  rob¬ 
bery  or  theft  or  some  other  crime  by  which  he  has  come  into  possession 
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of  illegally  acquired  property,  lie  will  be  asked  to  divulge  his  assets  as 
of  the  day  before  the  crime.  The  provision  is  no  doubt  designed  to  safe¬ 
guard  the  defendant  against  a  situation  in  which  he  is  compelled  to 
choose  between  incriminating  himself  with  respect  to  the  charged 
offense  or  making  a  false  answer  on  the  financial  affidavit.  As  a  tech¬ 
nical  matter,  a  defendant  is  not  put  in  this  dilemma,  since  the  financial 
forms  do  not  literally  require  him  to  declare  property  he  holds  wrong¬ 
fully  as  the  proceeds  of  a  crime,  since  he  holds  it  merely  as  a  custodian 
or  constructive  trustee.  But  this  triumph  of  literalism  may  not  be  ob¬ 
vious  to  a  defendant,  and  some  who  entertain  scruples  against  false 
swearing  may  be  deterred  from  seeking  the  benefits  of  the  act  by  fear 
that  they  will  be  compelled  or  tricked  into  revealing  their  possession  of 
the  loot.  If  this  is  a  real  worry,  it  could  be  alleviated  by  amending  the 
financial  forms  to  expressly  exclude,  in  plain,  bold  type,  illegally  ob¬ 
tained  assets  or  assets  which  are  owned  by  someone  else. 

We  make  no  specific  recommendation  on  this  subject  because  our 
information  indicates  that  the  problem  is  not  a  serious  one  in  prac¬ 
tice.  Our  inquiries  of  the  four  districts  whose  plans  contain  this  provi- 
son  elicited  only  one  example  where  the  provision  had  been  applied, 
a  man  accused  of  bank  robbery  in  the  eastern  district  of  South  Caro¬ 
lina.  The  provision  is  ignored  in  the  western  district  of  Wisconsin 
and  has  been  abandoned  in  the  eastern  district  of  Wisconsin  (whose 
chief  judge  recommends  against  its  inclusion  in  any  other  plan)  be¬ 
cause  it  was  too  confusing  and  difficult  to  apply. 

III.  THE  UNPOPULAR  DEFENDANT — ELIGIBILITY  FOR  N  ONFIN  AN  Cl  AL 

REASONS 

The  idea  that  Criminal  Justice  Act  eligibility  is  based  on  the  amount 
of  funds  necessary  to  retain  a  lawyer  for  the  particular  crime  in 
question  is  carried  to  a  logical  extreme  in  the  plan  of  the  eastern 
district  of  Virginia : 

“In  the  so-called  unpopular  case  a  defendant  may  be  financially 
unable  to  obtain  counsel  even  though  he  has  adequate  funds.  He  would 
be  entitled  to  the  appointment  of  counsel  but  may,  under  the  act,  be 
required  to  pay  from  his  own  funds.” 

We  consider  this  an  inappropriate  extension  of  the  Criminal  Justice 
Act.  The  act  only  applies  to  persons  “who  are  financially  unable  to 
obtain  an  adequate  defense.”  Counsel  who  is  drafted  to  defend  a  pay¬ 
ing  client  in  an  unpopular  case  ought  not  to  be  limited  to  the  hourly 
rates  and  the  $500  maximum  (for  felonies)  that  apply  to  all  appoint¬ 
ments  under  the  act.  (See  VII.  Compensation  of  Counsel.)  Appoint¬ 
ments  in  unpopular  cases  should  be  made  in  the  exercise  of  the  court’s 
general  power  over  attorneys  as  officers  of  the  court,  and  under  rule 
44  of  the  Federal  Rules  of  Criminal  Procedure,  which  authorizes 
assignment  of  counsel  for  a  defendant  “who  is  unable  to  obtain  coun¬ 
sel  *  *  *.”  In  this  type  of  appointment  the  court  would  be  free 
to  order  the  payment  of  reasonable  fees  within  the  defendant’s  means, 
without  regard  to  the  statutory  limitations  that  would  have  applied 
if  the  appointment  had  been  made  under  the  Criminal  Justice  Act. 
See  “Adequate  Representation  for  Defendants  in  Federal  Criminal 
Cases:  Appointment  of  Counsel  Under  the  Criminal  Justice  Act 
of  1964,”  41  N’.Y.IJ.  L.  Rev.  758,  774-75  (1966). 
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IV.  PARTIAL  ELIGIBILITY — DEFENDANTS  WHO  CAN  PAY  PART  OF  THE  COSTS 

OF  DEFENSE 

18  U.S.C.  3006 A:  “(c)  *  *  *  If  at  any  time  after  the  appointment 
of  counsel  the  court  having  jurisdiction  of  the  case  finds  that  the 
defendant  is  financially  able  to  obtain  counsel  or  to  make  partial 
payment  for  the  representation,  he  may  terminate  the  appointment  of 
counsel  or  authorize  payment  as  provided  in  subsection  (f),  as  the 
interests  of  justice  may  dictate.  If  at  any  stage  of  the  proceedings, 
including  an  appeal,  the  court  having  jurisdiction  of  the  case  finds 
that  the  defendant  is  financially  unable  to  pay  counsel  whom  he  has 
retained,  the  court  may  appoint  counsel  as  provided  *  *  *  . 

“(e)  *  *  *  Counsel  for  a  defendant  who  is  financially  unable  to 
obtain  investigative,  expert  or  other  services  necessary  to  an  adequate 
defense  in  his  case  may  request  them  *  *  *  . 

“(f)  Receipt  of  Other  Payments. — "Whenever  the  court  finds  that 
funds  are  available  for  payment  from  or  on  behalf  of  a  defendant,  the 
court  may  authorize  or  direct  that  such  funds  be  paid  to  the  appointed 
attorney,  to  the  bar  association  or  legal  aid  agency  which  made  the 
attorney  available  for  appointment,  to  any  person  or  organization 
authorized  pursuant  to  subsection  (e)  to  render  investigative,  expert 
or  other  services,  or  to  the  court  for  deposit  in  the  Treasury  as  a 
reimbursement  to  the  appropriation  current  at  the  time  of  payment,  to 
carry  out  the  provisions  of  this  section.  Except  as  so  authorized  or 
directed,  no  such  person  or  organization  may  request  or  accept  any 
payment  or  promise  of  payment  for  assisting  in  the  representation  of 
a  defendant.” 

A.  Theory  of  partial  eligibility 

The  section  on  the  determination  of  eligibility  highlighted  two  prob¬ 
lems:  (1)  Eligibility  standards  vary  from  one  appointing  authority  to 
another,  and  (2)  those  administering  the  standards  have  demonstrated 
a  tendency  to  place  the  defendant  squarely  on  one  side  or  the  other  of 
the  eligibility  line.  The  first  problem  will  be  treated  in  the  concluding 
section  by  suggesting  guidelines  to  promote  a  measure  of  uniformity 
in  eligibility  determinations.  The  second  problem,  treated  in  the  fol¬ 
lowing  pages,  was  anticipated  by  the  framers  of  the  act  in  the  pro¬ 
visions,  quoted  above,  which  provide  for  a  defendant  whose  income 
and  resources  are  such  that  he  can  pay  part  of  the  costs  of  defense. 
This  defendant  is  what  we  call  “partially  eligible.” 

Although  the  act  makes  provision  for  the  person  who  is  neither 
clearly  eligible  nor  clearly  ineligible  for  its  benefits,  these  provisions 
are  seldom  being  applied.  The  essence  of  the  partial  eligibility  pro¬ 
vision  is  that  the  defendant  who  is  capable  of  doimr  so  will  be  required 
to  make  some  contribution  toward  the  cost  of  his  own  defense.  The 
more  this  provision  is  utilized  the  more  effective  the  act  will  be  in 
serving  criminal  defendants.  A  man  who  has  some  resources  he  can 
devote  to  his  own  defense  should  be  required  to  do  so :  a  man  with  some 
resources  but  not  enough  to  provide  all  of  his  defense  needs  ( including 
a  qualified  lawyer)  should  be  able  to  cab  upon  the  benefits  of  the  act 
to  make  up  the  differences  between  what  he  can  provide  and  what  he 
needs.  The  first  of  these  propositions  is  essential  to  the  wholehearted 
cooperation  and  support  of  the  bar.  Lawyers,  especially  those  who 
frequently  represent  defendants  on  a  retained  basis,  are  not  apt  to 
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support  the  Criminal  Justice  Act  if  they  feel  that  clients  who  could 
pay  something  (perhaps  enough  for  their  own  retainer)  are  getting  a 
totally  free  ride  under  the  act.  The  second  proposition  is  essential 
to  extending  the  full  benefits  of  the  act  to  defendants  of  some  but 
limited  means.  Until  we  have  a  satisfactory  and  working  method  of 
having  such  defendants  contribute  to  the  costs  of  their  defense,  there 
is  continued  danger  that  they  will  be  held  ineligible  and  thus  driven 
to  accept  what  their  meager  resources  can  obtain  for  them. 

B.  When  will  the  court  redetermine  eligibility  f 

Subsection  (c)  of  the  act  specifically  provides  that  the  court  may 
reexamine  the  finding  of  eligibility  “at  any  time  after  the  appointment 
of  counsel.”  Yet  it  is  apparent  that  the  court  must  be  moved  by  some 
additional  information  or  request  that  calls  the  original  determination 
into  question.  This  information  or  request  can  come  from  the  defend¬ 
ant,  his  attorney,  or  some  other  source.  If  the  defendant  originally 
had  retained  counsel  and  now  is  unable  to  complete  payment  of  the 
retainer  or  desires  other  services  under  the  act  ( two  classes  of  partially 
eligible  defendants  to  be  discussed  later),  the  request  can  come  from 
the  defendant.  If  the  original  eligibility  determination  was  based  on 
an  adequate  defense  in  terms  of  the  anticipated  cost  of  a  trial  for  the 
charged  offense,  as  we  recommend,  then  a  redetermination  of  eligibility 
may  be  called  for  if  the  defendant  later  determines  to  plead  guilty 
or  there  is  some  other  development  that  reduces  the  anticipated  cost  of 
the  def  ense. 

The  more  common  occasion  for  determination  of  eligibility  is  where 
the  defendant  is  found  to  have  additional  income  or  resources,  either 
concealed  at  the  time  of  the  eligibility  determination  or  acquired 
thereafter.  Specially  difficult  problems  arise  when  the  attorney  is 
aware  of  additional  income  or  resources,  but  the  defendant  refuses  to 
inform  the  court.  We  have  already  suggested  that  the  appointed  at¬ 
torney  should  not  be  required  to  put  his  client  in  jeopardy  of  a 
criminal  prosecution  bv  revealing  assets  that  were  in  the  defendant’s 
possession  but  not  disclosed  at  the  time  of  the  eligibility  determination. 
Where  the  defendant  acquired  income  or  assets  subsequent  to  the  initial 
eligibility  determination,  on  the  other  hand,  counsel  is  not  subjecting 
his  client  to  a  criminal  prosecution  by  bringing  the  new  resources  to 
the  court’s  attention.  We  have  already  pointed  out  that  the  Judicial 
Conference  Committee  To  Implement  the  Criminal  Justice  Act,  as 
well  as  a  majority  of  the  district  court  plans,  have  called  on  the 
attorney,  as  an  officer  of  the  court,  to  reveal  instances  of  abuse.  (See 
page  43.)  We  suggest  that  counsel  respond  to  that  obligation  where 
(but  only  where)  the  income  or  resources  were  acquired  after  the  initial 
eligibility  determination.  In  that  event,  counsel  should  first  encourage 
his  client  to  inform  the  court  of  the  change  in  his  financial  status.  Fail¬ 
ing  to  convince  the  defendant,  the  attorney  should  inform  the  court 
himself.  It  should  be  recognized  that  counsel  who  has  informed  the 
court  of  something  the  defendant  was  trying  to  conceal  is  not  likely 
to  remain  in  the  confidence  of  the  defendant.  Thus,  a  defendant’s  re¬ 
quest  for  substitute  counsel  following  such  a  revelation  should 
normally  be  honored. 

Information  relating  to  the  defendant’s  assets  can  reach  the  court 
from  other  sources.  FBI  investigations  made  in  the  course  of  preparing 
the  case  for  trial  or  presentence  reports  compiled  in  the  event  of  con- 
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viction  may  bring  previously  undisclosed  assets  to  the  court  s  attention. 
This  may  prompt  the  court  to  redetermine  eligibility  or  to  order  con¬ 
tribution  even  after  the  representation  has  concluded. 

C.  Ilow  to  handle  different  types  of  'partially  eligible  defendants 
The  total  group  or  partially  eligible  defendants  may  be  subdivided 
into  four  classes,  according  to  the  point  in  the  proceedings  at  which 
they  seek  the  benefits  of  the  act. 

( 1 )  Defendants  who  are  found  at  their  first  appearance  before 
court  or  commissioner  to  have  some  assets  but  not  enough  to  pay 
for  the  entire  anticipated  costs  of  the  defense  and  who  therefore 
require  Criminal  Justice  Act  benefits  from  the  earliest  stages  of 
the  case ; 

(2)  Defendants  who  initially  retain  private  counsel  but  are  un¬ 
able  to  make  the  scheduled  further  payments  on  his  retainer  and 
then  require  Criminal  Justice  Act  benefits; 

(3)  Defendants  who  initially  appear  to  be  eligible  under  the  act 
but  who  later  obtain  (or  disclose)  assets  that  enable  them  to  re¬ 
tain  an  attorney; 

(4)  Defendants  who  can  and  do  retain  and  fully  compensate 
an  attorney  but  need  Criminal  Justice  Act  assistance  to  pay  for  the 
investigative,  expert,  or  other  services  required  for  an  adequate 
defense. 

1.  Defendants  Determined  at  Outset  to  be  Partially  Eligible 
This  class  of  defendants  present  the  clearest  instance  of  the  partially 
eligible.  At  the  outset  of  the  case  they  have  some  income  or  resources 
which  may  be  allocated  towards  payment  of  legal  fees,  but  not  enough 
to  retain  a  private  attorney  and  still  provide  necessary  expenditures 
for  themselves  and  their  families.  Critical  to  this  determination  is  the 
question  of  how  much  a  defendant  would  have  to  pay  to  retain  counsel 
for  a  trial  in  this  district  for  this  charge.  Judges  and  commissioners, 
who  should  be  familiar  with  prevailing  fee  arrangements,  should  be 
able  to  predict  that  some  defendants  will  be  unable  to  retain  counsel, 
even  though  they  have  substantial  income  or  assets.  This  would  put 
the  defendant  in  the  “partial  eligible”  category. 

One  example  is  the  defendant  whose  ability  to  pay  falls  in  the  area 
between  the  maximum  Criminal  Justice  Act  fees  and  the  minimum  that 
would  be  charged  by  retained  counsel.  (There  have  been  few  such  cases 
reported,  but  the  number  can  be  expected  to  increase  as  the  benefits  of 
the  act  are  extended  to  defendants  of  some,  but  limited,  means.)  For 
example,  in  the  Northern  District  of  Illinois  competent  counsel  may 
charge  between  $2,000  and  $5,000  for  the  trial  of  a  narcotics  case.  A 
defendant  who  has  $600  may  not  be  able  to  afford  competent  repre¬ 
sentation  on  a  private  basis.  If  he  turns  to  the  Criminal  Justice  Act  the 
question  arises  whether  he  may  properly  be  awarded  counsel,  if  it 
appears  from  the  outset  that  the  defendant  is  able  to  “contribute”  more 
than  $500  towards  the  cost  of  his  case.  The  act  itself  only  permits  a 
maximum  compensation  of  $500,  except  in  unusual  circumstances.  It 
seems  anomalous  to  take  an  attorney  who  would  charge  this  defendant 
at  least  $2,000  on  a  retained  basis  and  appoint  him  under  the  Criminal 
Justice  Act  for  a  maximum  compensation  of  $500,  when  the  defendant 
is  in  fact  capable  of  paying  $600. 
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There  are  at  least  three  possible  ways  to  deal  with  this  situation.  (1) 
The  defendant  might  be  held  ineligible  for  a  Criminal  Justice  Act 
appointment.  There  are  probably  lawyers  of  little  experience  or  abil¬ 
ity  in  the  district  who  would  take  his  case  to  trial  for  $600.  Or,  some 
lawyers  might  take  the  case  for  $600  on  the  assumption  or  agree¬ 
ment  that  the  defendant  will  plead  guilty.  This  alternative  of  deny¬ 
ing  appointment  of  Criminal  Justice  Act  counsel  to  a  defendant  with 
$600  may  be  favored  by  many  interested  members  of  the  bar,  and  it 
is  probably  the  most  frequent  treatment  of  this  situation  in  practice, 
either  because  the  appointing  authority  favors  it  or  because  the  de¬ 
fendant  would  rather  retain  his  own  counsel  than  have  one  appointed 
for  him.  There  is  no  basis  for  criticizing  defendants  who  choose  to 
retain  counsel  whose  fees  and  abilities  are  as  low  as  the  defendant’s 
means,  or  who  will  do  a  cut-rate  job  for  a  defendant  who  desires  to 
plead  guilty.  But  appointing  authorities  ought  not  to  force  defendants 
to  this  alternative  by  holding  them  ineligible  under  the  Criminal 
Justice  Act.  The  standard  in  the  Criminal  Justice  Act  is  “an  adequate 
defense.”  The  high  aspirations  of  the  act  ought  not  to  be  compromised 
by  administering  the  eligibility  standards  in  a  way  that  furnishes 
high  quality  appointed  counsel  for  the  truly  indigent  defendant  but 
drives  a  lower  middle  class  person  into  the  arms  of  a  lawyer  whose 
abilities  and  fees  are  subnormal. 

(2)  The  appointing  authority  might  hold  the  defendant  ineligible 
for  Criminal  Justice  Act  appointment,  but  take  a  hand  in  assuring  that 
he  will  be  able  to  obtain  able  counsel  for  the  resources  lie  has  to  pay. 
The  court  might  do  this  by  appointing  counsel — but  not  under  the 
Criminal  Justice  Act — with  permission  to  work  out  a  retainer  arrange¬ 
ment  within  the  limit  of  the  defendant’s  means,  or  by  attempting  to 
exert  some  authority  over  the  maximum  fees  charged  by  retained  conn- 
sel  in  order  to  bring  them  down  to  a  defendant’s  financial  capacity. 
The  Criminal  Justice  Act  confers  no  authority  for  either  attempt,  nor 
do  we  recommend  them. 

(3)  In  the  Northern  District  of  Illinois  the  court  has  ruled  that  a 
defendant  who  has  $600  but  stands  accused  of  a  crime  where  com¬ 
petent  retained  counsel  charge  $2,000  is  eligible  for  a  Criminal  Justice 
Act  appointment,  but  that  he  will  be  required  to  contribute  to  the  cost 
of  his  defense.  How  much  he  should  be  required  to  contribute  will  be 
discussed  below.  While  this  is  not  an  entirely  satisfactory  solution 
either,  we  favor  it  as  the  least  troublesome  and  the  most  consistent 
with  the  spirit  of  the  act.  as  it  is  presently  written.  Fortunately,  this 
situation  does  not  arise  very  frequently.  The  Northern  District  of 
Illinois,  which  had  over  600  appointments  last  year,  reported  only 
two  or  three  instances. 

A  more  typical  situation  is  the  defendant  who  has  some  liquid  assets 
or  some  assets  which  he  may  convert  to  cash  without  undue  hardship, 
but  which  are  less  than  the  Criminal  Justice  Act  maximum  fee  and 
unquestionably  insufficient  to  pay  a  retained  attorney.  One-fourth  of 
the  defendants  held  eligible  for  Criminal  Justice  Act  benefits  indicated 
that  they  had  cash  on  hand,  typically  less  than  $200.  This  is  the  average 
partially  eligible  defendant.  This  is  the  man  who  cannot  retain  an 
attorney  but  can  contribute  something  to  his  defense.  How  should 
this  be  accomplished? 

If  the  defendant  declares  that  he  has  some  capacity  to  pay,  but  the 
appointing  authority  determines  that  appointment  of  counsel  is  never- 
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theless  appropriate,  it  is  desirable  to  insure  that  the  defendant’s  avail¬ 
able  assets  will  continue  to  be  available  for  the  compensation  of  his 
attorney  or  other  expenses  when  the  case  has  concluded.  Thus,  a 
defendant  who  admits  that  he  could  afford  to  pay  $100,  for  instance, 
may  dissipate  his  funds  if  he  is  not  required  to  deposit  them  at  the 
outset  of  the  case.  Some  districts  have  attempted  a  solution  to  this 
problem.  We  were  informed  that  in  some  cases  where  the  defendant 
is  out  on  bond  prior  to  the  trial  of  his  case  in  the  eastern  district  of 
Virginia,  and  where  it  appears  that  he  has  a  job  that  permits  him  to 
make  some  contribution  to  his  defense  after  payment  of  necessary 
expenses  for  himself  and  his  family,  the  court  will  order  him  to  “re¬ 
imburse”  the  Treasury  in  anticipation  of  the  costs  of  his  case.  The 
defendant  is  required  to  make  payments  on  an  installment  basis  for 
so  long-  as  he  is  able  to  do  so,  and,  at  the  conclusion  of  the  case,  the 
appointed  attorney  submits  his  voucher  and  is  paid  in  the  normal  way. 
If  the  defendant  overpaid,  a  reimbursement  would  presumably  be 
made  to  him,  but  that  does  not  happen  frequently  since  the  defendant 
usually  only  contributes  only  a  few  dollars  per  week  by  this  method. 
The  objection  to  this  procedure  is  that  it  is  bothersome  and  expensive 
for  district  court  and  Administrative  Office  personnel  to  handle  the 
reimbursement  order  and  the  succession  of  reimbursements.  Asking 
the  defendant  to  pay  the  Treasury  a  lump  sum  of  $100  or  $200  at  the 
outset  of  his  representation  would  also  be  administratively  difficult, 
particularly  if  some  of  it  would  have  to  be  refunded.  (The  average 
Criminal  Justice  Act  disbursement,  nationwide,  is  about  $130  per 
defendant.) 

Recommendation  for  defendants  determined  at  outset  to  be  par¬ 
tially  eligible. — We  see  two  methods  of  dealing  with  this  problem. 
Both  involve  the  defendant's  paying  at  the  outset  the  amount  that 
he  is  found  able  to  contribute  to  his  defense  because,  as  noted  earlier, 
lie  will  undoubtedly  use  the  resources  for  other  purposes  if  he  is  al¬ 
lowed  to  retain  them. 

(1)  An  easy  method  that  could  be  administered  without  any  statu¬ 
tory  or  even  extensive  administrative  changes  would  be  for  the  court 
to  order  the  defendant  to  deposit  with  his  appointed  attorney  such 
funds  as  the  court  deems  available  from  the  defendant’s  assets,  to  be 
offset  against  the  attorney’s  fees  and  expenses  under  the  act.  (The 
attorney’s  compensation  voucher  requires  him  to  report  and  deduct 
any  sums  received  from  the  defendant.)  If  the  defendant’s  deposit 
was  in  excess  of  the  total  Criminal  Justice  Act  charges,  then  the  at¬ 
torney  would  be  required  to  refund  the  balance.  The  refund  require¬ 
ment  would  be  resented  by  lawyers  in  the  not-uncommon  case  where 
the  retained  fee  would  be  $300,  the  defendant  had  $100  (which  he 
deposited  with  the  attorney),  and  the  attorney’s  total  compensation 
voucher  at  Criminal  Justice  Act  rates  would  be  $80.  For  an  attorney 
to  have  to  refund  $20  to  a  defendant  in  that  kind  of  case  would  be  ad¬ 
ding  injury  to  insult.  That  result  is  avoided  under  the  second  method. 

(2)  A  second  method,  which  we  prefer,  would  require  the  defend¬ 
ant  to  pay  his  appointed  counsel  the  amount  that  the  court  fixes 
as  available  from  his  assets,  and  counsel  could  retain  that  amount  as 
his  full  fee,  except  that  if  the  time  counsel  expended  on  the  case, 
computed  at  the  rates  in  the  Criminal  Justice  Act  (plus  expenses), 
exceeded  the  amount  received  from  the  client  counsel  could  apply 
under  the  Criminal  Justice  Act  lor  the  difference.  Counsel’s  applica- 
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tion  would  report  all  amounts  received  and  all  time  expended  at  the 
Criminal  Justice  Act  rates.  Counsel  could  receive  an  overall  total 
amount  in  excess  of  the  Criminal  Justice  Act  maximum,  but  if  any 
portion  of  his  fee  came  from  the  Treasury  all  of  his  time  would  have 
to  be  computed  at  the  Criminal  Justice  Act  rates,  and  the  amount  re¬ 
ceived  from  the  Treasury  could  not  exceed  the  statutory  maximum 
($500  for  felonies,  unless  extraordinary  compensation  approved).  Un¬ 
der  this  method  a  defendant  found  able  to  pay  $100  would  pay  counsel 
that  amount,  even  though  the  time  actually  expended  at  Criminal 
Justice  Act  rates  totaled  only  $80  (so  the  attorney  could  only  have 
received  $80  under  the  Criminal  Justice  Act) .  The  $i00  would  be  coun¬ 
sel's  full  fee  in  this  circumstance.  The  defendant  who  was  found  able 
to  contribute  only  $600  and  thus  could  not  afford  to  retain  counsel  at 
the  prevailing  rate  of  $2,000  would  pay  his  $600  to  counsel,  which 
would  be  counsel's  full  fee  unless  counsel  could  show  that  the  total 
time  he  expended  on  the  case  at  Criminal  Justice  Act  rates  was  in  ex¬ 
cess  of  $600.  If  it  was,  then  counsel  could  be  paid  for  the  excess  time 
at  Criminal  Justice  Act  rates  up  to  a  maximum  payment  from  the 
Treasury  of  $500  (for  felonies),  unless  excess  compensation  was  al¬ 
lowed  as  provided  in  the  act. 

Would  this  second  method  be  permissible  under  the  act  as  presently 
worded?  We  believe  that  it  would.  As  pointed  out  in  part  VII  (“At¬ 
torney  Compensation'’),  the  Committee  To  Implement  the  Criminal 
Justice  Act  has  recommended  and  numerous  district  court  Criminal 
Justice  Act  plans  presently  provide  that  the  amounts  authorized  for 
payment  under  the  Criminal  Justice  Act  be  strictly  limited  so  that  the 
total  amount  counsel  obtains  from  all  sources  will  not  exceed  the  maxi¬ 
mum  amount  specified  in  the  act.  But  we  do  not  read  the  act  as  making 
that  requirement.  Subsection  (c)  provides  that  whenever  a  defendant 
for  whom  counsel  has  been  appointed  shall  be  found  financially  able 
to  obtain  counsel  or  to  make  partial  payment  for  the  representation  the 
court  “may  terminate  the  appointment  of  counsel  or  authorize  pay¬ 
ment  as  provided  in  subsection  (f),  as  the  interests  of  justice  may 
dictate .”  [Emphasis  added.]  Subsection  (f)  provides  as  follows: 

“Whenever  the  court  finds  that  funds  are  available  for  payment 
from  or  on  behalf  of  a  defendant,  the  court  may  authorize  or  direct 
that  such  funds  be  paid  to  the  appointed  attorney,  to  the  bar  associa¬ 
tion  [etc.].'’  [Emphasis added.] 

This  section  contains  no  limitation  in  the  amount  to  be  paid.  On 
the  contrarv,  it  implies  that  the  defendant  can  be  ordered  to  pay  all 
of  the  funds  available.  The  hourly  fee  limitations  and  maximum  com¬ 
pensation  per  case  are  set  out  in  subsection  (cl).  There  is  nothing  in 
that  section  referring  to  amounts  paid  directly  by  the  defendant,  and 
there  is  no  reason  whv  those  fee  limitations  cannot  be  read  as  referring 
solely  to  amounts  paid  out  of  the.  V.S.  Treasury. 

There  are  at  least  three  possible  objections  to  our  suggested  method. 
First,  what  if  a  defendant  had  a  relatively  ha  me  amount,  say  $1,000, 
which  a  court  ordered  him  to  give  to  the  Criminal  Justice  Act  attor¬ 
ney,  who  pleaded  him  guilty  and  thus  wound  up  with  an  exorbitant  fee 
by  Criminal  Justice  Act  standards?  This  is  most  unlikely,  since  a  de¬ 
fendant  with  a  large  sum  who  was  willing  to  plead  guilty  would 
probably  retain  counsel  of  his  own  choice,  and  the  problem  would  not 
arise.  Second,  some  persons  will  find  it  unsavory  to  force  the  court’s 
choice  of  lawyer  upon  a  Criminal  Justice  Act  defendant,  and  then  have 
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an  arrangement  that  encourages  the  lawyer  to  squeeze  his  Criminal 
Justice  Act  client  for  money.  This  would  be  a  major  objection  except 
that,  according  to  the  act,  the  only  amount  that  the  attorney  can  re¬ 
quest  or  accept  from  the  defendant  is  the  amount  authorized  or  di¬ 
rected  by  the  court  (subsec.  (f)).  With  the  court  supervising  the 
arrangement,  the  danger  should  be  minimized.  Third,  some  may  object 
to  the  fact  that,  under  this  arrangement,  some  attorneys  appointed 
under  the  Criminal  Justice  Act  will  receive  a  higher  average  rate  of 
compensation  than  others.  We  consider  that  objection  insubstantial. 
A  final  objection,  which  is  substantial,  is  that  insofar  as  this  arrange¬ 
ment.  permits  some  counsel  to  recover  fees  substantially  in  excess  of 
the  Criminal  Justice  Act  fees,  the  court’s  Criminal  Justice  Act  ap¬ 
pointment  operates  as  a  finding  arrangement  for  counsel  functioning 
on  at  least  a  semiretained  basis.  If  that  is  considered  a  defect,  then  we 
can  only  say  that  it  seems,  on  the  whole,  less  significant  than  the 
defects  of  the  present  fee  arrangement,  which  simultaneously  impose 
unfair  compensation  arrangements  on  lawyers  and  tend  to  deny 
eligibility  to  defendants  with  some  resources  but  not  enough  to  pay 
for  a  truly  adequate  defense. 

2.  Defendants  initially  retaining  counsel  but  unable  to  complete 
payment  of  the  retainer 

Subsection  (c)  of  the  act  provides  that  “if  at  any  stage  of  the  pro¬ 
ceedings  *  *  *  the  court  having  jurisdiction  of  the  case  finds  that  the 
defendant  is  financially  unable  to  pay  counsel  whom  he  has  retained, 
the  court  may  appoint  counsel.  *  *  *  In  the  six  districts  studied  inten¬ 
sively  in  this  survey,  less  than  20  instances  are  reported  to  have  arisen 
that  activated  this  provision.  However,  it  is  potentially  important, 
as  it  relates  to  the  role  of  a  defendant  in  selecting  his  own  attorney. 

Ordinarily,  a  defendant  who  believes  he  will  be  able  to  scrape  to¬ 
gether  sufficient  funds  to  hire  an  attorney  realizes  his  disappointment 
at  the  outset  of  the  case.  Thus,  defendants  who  waive  Criminal  Jus¬ 
tice  Act  attorneys  before  the  commissioner  in  order  to  retain  their 
own  counsel  but  who  are  unable  to  do  so,  usually  request  a  Criminal 
Justice  Act  appointment  when  they  reach  the  district  court.  But 
there  are  cases  where  a  defendant  retains  an  attorney  by  a  partial 
payment  of,  say  $200,  and  a  promise  of  further  payment.  The  attor- 
nev  later  discovers,  after  he  has  put  in  a  substantial  number  of  hours, 
that  the  defendant  is  not  able  to  fulfill  his  obligation.  The  attorney  is 
unwilling  to  complete  the  representation  for  the  amount  already  paid, 
and  the  defendant  is  threatened  with  the  loss  of  his  lawyer.  In  this 
instance,  the  Criminal  Justice  Act  entitles  the  defendant  to  the 
services  of  an  attorney,  but  the  question  that  arises  is,  Which  attorney  : 
the  attorney  retained  by  the  defendant  (who  may  or  may  not  be  on 
the  district  Criminal  Justice  Act  panel)  or  a  different  attorney? 

Only  12  of  the  91  district  court  plans  contain  a  provision  that  in¬ 
dicates  how  this  question  should  be  answered  in  their  districts.  All  of 
these  specify  the  selection  of  new  counsel.  The  customary  phrase  is: 
“*  *  *  the  judge  may  appoint  counsel  for  such  defendant.  Ordinarily 
the  court  will  not  appoint  the  same  [retained]  counsel.”  A  provision 
in  substantially  this  form  may  be  found  in  the  plans  of  eastern  and 
western  Arkansas,  Hawaii,  Kansas,  Maryland,  middle  Tennessee, 
Utah,  western  Washington,  northern  and'  southern  West  Virginia, 
eastern  and  western  Wisconsin. 
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The  other  79  districts  do  not  deal  with  the  question  of  which  coun¬ 
sel  shall  be  appointed,  thereby  making  it  at  least  theoretically  pos¬ 
sible  that  the  court  will  appoint  the  same  counsel  defendant  had 
retained.  The  trouble  with  appointing  retained  counsel  is  that  this, 
in  effect,  permits  the  defendant  to  select  his  own  Criminal  Justice 
Act  counsel,  whereas  all  91  of  the  district  plans  expressly  forbid  this. 
If  counsel  who  has  been  retained  and  partially  paid  will  be  appointed 
under  the  Criminal  Justice  Act,  then  a  defendant  with  some  means 
who  can  persuade  a  lawyer  to  accept  his  case  for  partial  payment  can, 
in  effect,  select  a  Criminal  Justice  Act  counsel  whom  he  could  not  af¬ 
ford  to  pay,  whereas  a  defendant  with  no  means  or  with  small  means 
but  no  persuasive  powers  cannot.  If  this  is  occurring  in  practice,  then 
districts  which  are  permitting  it  should  probably  amend  their  plans. 
If  it  is  decided  that  defendants  should  be  awarded  some  freedom 
in  selecting  appointed  counsel,  a  more  systematic  means  of  achieving 
that  end  should  be  instituted,  one  that  is  available  to  all  defendants. 

Aside  from  this  conflict  with  appointment  policies,  it  may  be  bene¬ 
ficial  to  appoint  the  retained  counsel  where  a  defendant  has  run  out  of 
funds.  If  the  retained  attorney  has  put  in  a  considerable  amount  of 
time  and  work  on  the  case,  the  fruits  of  his  labor  may  be  wasted  if  he 
is  not  appointed  to  continue  the  representation.  Newly  appointed  coun¬ 
sel  may  meet  with  some  distrust  if  he  has  to  go  over  the  same  ground 
again  with  witnesses  who  find  it  difficult  to  understand  how  the  lawyer 
they  have  discussed  the  case  with  is  no  longer  representing  the  defend¬ 
ant.  More  efficient  representation  may  be  obtained  by  appointing  the 
retained  attorney. 

Recommendation  on  defendants  initially  retaining  counsel  but  un¬ 
able  to  complete  payment  of  the  retainer. — This  dilemma  cannot  be 
resolved  by  the  application  of  a  hard-and-fast  rule.  We  recommend 
that  whether  the  retained  attorney  should  be  appointed  or  whether 
a  new  attorney  should  handle  the  case  once  the  defendant  becomes 
eligible  under  the  Criminal  Justice  Act  should  depend  on  how  much 
work  the  appointed  attorney  has  already  undertaken  and  whether  it 
appears  that  the  defendant  retained  an  attorney  knowing  that  he  could 
not  complete  the  payments.  It  may  be  useful  for  the  Committee  To 
Implement  the  Criminal  Justice  Act  to  announce  as  a  guideline  that, 
in  general,  the  retained  attorney  should  be  appointed  only  where: 
(1)  He  is  willing  to  accept  the  appointment  on  the  understanding  that 
his  Criminal  Justice  Act  fees  will  be  determined  on  the  basis  of  the 
total  time  he  has  expended  on  the  case,  at  Criminal  Justice  Act  rates, 
less  the  amount  already  received  from  the  defendant;  and  (2)  lie  has 
completed  a  substantial  amount  of  work  for  the  defendant  that  would 
be  wasted,  or  there  are  other  reasons  why  substitution  of  counsel  would 
work  to  the  defendant's  disadvantage. 

3.  Defendant  initially  determined  fully  eligible ,  later  deter¬ 
mined  ineligible ,  or  only  partially  eligible 

A  defendant  originally  found  eligible  for  Criminal  Justice  Act  ben¬ 
efits  without  any  contribution  may  later  acquire  or  disclose  income  or 
resources  which  would  enable  him  either  to  retain  his  own  counsel  or 
to  make  some  contribution  toward  the  cost  of  his  defense.  If  the  de¬ 
fendant  can  engage  his  own  counsel  by  paying  the  prevailing  retainer, 
then  the  Criminal  Justice  Act  appointment  should  be  terminated.  If 
he  can  merely  make  a  contribution  toward  the  cost  of  his  defense,  with- 
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out  being  able  to  bear  the  whole  cost,  then  he  should  be  ordered  to  pay 
whatever  he  can  pay.  Payment  would  normally  be  made  to  his  court- 
appointed  counsel. 

Termination. — Termination  of  the  appointment  is,  in  effect,  a  re¬ 
determination  of  eligibility.  It  is  brought  about  by  a  finding  that  the 
defendant  is  now  in  possession  of  sufficient  income  or  resources,  in 
light  of  his  financial  obligations  and  the  cost  of  defending  his  par¬ 
ticular  case,  to  permit  him  to  retain  his  own  counsel.  This  may  come 
about  either  because  the  defendant  is  found  to  have  additional  re¬ 
sources,  or  because  there  has  been  a  substantial  reduction  in  the  antici¬ 
pated  cost  of  the  defense.  How  either  of  these  events  can  come  about  is 
discussed  in  the  next  section. 

According  to  statistics  made  available  by  the.  Administrative  Office, 
termination  occurs  quite  infrequently.  In  fiscal  1906  (the  last  year 
for  which  complete  statistics  on  this  subject  are  available),  termina¬ 
tion  orders  were  submitted  for  only  220  of  the  15,529  defendants  for 
whom  Criminal  Justice  Act  counsel  were  appointed.  Thus,  termina¬ 
tion  occurred  for  only  about  1  percent  of  the  defendants.  However, 
there  is  reason  to  believe  that  the  actual  number  of  terminations  is 
larger  than  1  percent.  At  least  one  district  which  we  studied  terminates 
appointments  by  minute  order,  without  filing  the  appropriate  Crimi¬ 
nal  Justice  Act  form  (Criminal  Justice  Act  6).  This  is  a  bad  practice 
since  it  gives  the  Administrative  Office  no  record  of  termination,  and 
the  case  will  continue  to  be  recorded  in  that  office  as  one  in  which 
the  attorney  has  failed  to  submit  a  claim  for  compensation.  'Whatever 
the  true  figure  on  terminations,  it  is  not  a  proper  index  of  the  number 
of  eligibility-related  terminations,  since  many  terminations  probably 
concern  conflicts  between  client  and  counsel,  conflicts  between  co- 
defendants  necessitating  separate  counsel,  or  other  factors  unrelated 
to  eligibility.  The  number  of  terminations  caused  by  new  eligibility 
determinations  is  probably  very  small.  Most  court  officials  whom  we 
surveyed  on  this  question  believe  that  termination  is  rarely  appro¬ 
priate.  The  typical  response  to  the  receipt  or  discovery  of  additional 
assets  in  the  defendant  was  to  require  him  to  contribute  to  the  com¬ 
pensation  of  his  court-appointed  attorney,  without  interfering  with 
the  Criminal  Justice  Act  appointment. 

Problems  arising  when  Criminal  Justice  Act  appointment  is  termi¬ 
nated. — The  appointment  relation  ends  when  the  termination  order  is 
entered.  Counsel  can  have  no  further  role  in  the  case  unless  he  is  re¬ 
tained  by  the  defendant.  On  terminating  an  appointment  the  court 
may  order  (on  form  Criminal  Justice  Act  7)  the  defendant  to  pay 
counsel  a  specified  sum  of  money  for  work  already  completed.  Unless 
this  is  done,  counsel  may  receive  no  compensation,  since  the  defendant 
may  retain  someone  else  and  refuse  to  pay  original  counsel,  and  coun¬ 
sel  may  have  no  claim  under  the  act. 

Problems  of  maximum  fees  arise  if  the  defendant  decides  to  retain 
the  lawyer  whose  appointment  was  terminated.  What,  if  any,  role 
should  the  court  have  in  setting  the  fee  in  what  has  become  a  private 
case  ?  To  some  extent,  the  answer  turns  on  whether  or  not  the  case  can 
properly  be  considered  private,  since  the  court  at  least  “referred”  the 
client  to  the  particular  attorney  at  the  earliest  stages  of  the  case.  In 
view  of  the  assistance  the  court  has  given  a  particular  attorney  in 
finding  business,  there  is  something  to  be  said  for  having  the  court 
supervise  the  fee  arrangement.  Some  judges  take  this  position.  They 
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believe  that  once  an  attorney  participates  in  a  Criminal  Justice  Act 
appointment  the  court  retains  authority  over  his  fees,  and  that  his 
total  fee  should  not  exceed  the  maximum  set  out  in  the  act. 

We  prefer  that  the  court  not  exercise  authority  over  fees  charged 
by  Criminal  Justice  Act  lawyers  who  are  retained  after  their  appoint¬ 
ment  is  terminated,  because  we  believe  that  a  hands-off  practice  carries 
out  the  policy  of  our  earlier  suggestion  that  defendants  ought  to  be 
required  to  pay  Criminal  Justice  Act  counsel  whatever  the  court  finds 
them  able  to  pay,  even  if  it  exceeds  the  Criminal  Justice  Act  maxi¬ 
mum.  If  a  defendant  is  able  to  pay  the  prevailing  rate  for  retained 
counsel,  the  appointment  should  l>e  terminated  and  he  should  be  told 
that  he  is  at  liberty  to  make  any  fee  arrangement  with  his  Criminal 
Justice  Act  appointed  lawyer  or  with  any  other  lawyer. 

Defendant  found  partially  eligible. — If  a  defendant  cannot  pay  the 
prevailing  rate  for  appointed  counsel,  he  should  be  ordered  to  pay 
counsel  wliat  the  court  finds  lie  is  able  to  pa}7,  as  described  earlier,  but 
the  appointment  should  not  be  terminated.  The  court  should  usually 
order  the  defendant  to  pay  a  lump  sum  or  installment  payments  to  his 
lawyer,  on  account  of  services  already  rendered  or  to  be  rendered 
(Criminal  Justice  Act  form  7).  The  attorney  should  keep  a  record  of 
the  amount  paid,  and  this  amount  should  be  reflected  on  his  voucher 
(Criminal  Justice  Act  form  4).  The  Administrative  Office  statistics  do 
not  indicate  how  often  courts  have  entered  such  orders.  However,  our 
interviews  with  district  court  judges  and  clerks  of  court  indicate  that 
this  rarely  occurs. 

4.  Defendants  able  to  retain  counsel  but  unable  to  obtain  expert 
services 

At  present  the  smallest  class  of  partially  eligible  defendants — but 
potentially  one  of  the  largest — is  the  group  of  defendants  who  have 
sufficient  resources  to  retain  private  counsel  but  who  are  unable  to 
come  up  with  the  additional  money  needed  to  retain  experts  or  investi¬ 
gators  necessary  for  the  preparation  of  an  adequate  defense.  Sub¬ 
sequent  discussion  of  subsection  (e)  will  refer  to  legislative  history 
which  makes  clear  that  the  act's  provisions  regarding  assistance  other 
than  counsel  were  intended  to  apply  to  defendants  with  retained  coun¬ 
sel  as  well  as  to  defendants  with  appointed  counsel,  so  long  as  they 
needed  and  were  unable  to  afford  such  assistance.  Officials  at  the  Ad¬ 
ministrative  Office  could  recall  no  more  than  a  few  instances  per  year 
where  defendants  with  retained  counsel  requested  payment  for  subsec¬ 
tion  (e)  sendees.  No  more  definite  statistics  are  available.  It  is  ap¬ 
parently  necessary  to  encourage  private  counsel  to  avail  themselves 
of  such  services  if  their  client  is  without  adequate  resources  to  obtain 
them. 

D.  Cv/rrent  practices  in  ordering  contribution 

Subsection  (f)  of  the  act  provides  three  possible  recipients  for  pay¬ 
ments  from  the  defendant :  (1)  the  appointed  attorney,  bar  association, 
or  legal  aid  agency,  (2)  the  expert  rendering  service  pursuant  to  sub¬ 
section  (e),  or  (3)  the  court  for  reimbursement  to  the  Treasury. 
Neither  the  Judicial  Conference  Committee  nor  any  of  the  district 
court  plans  establish  any  guidelines  for  channeling  money  to  one 
source  rather  than  to  another.  There  is  no  systematic  policy  as  to  when 
or  where  the  contribution  should  be  made. 
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The  Administrative  Office  keeps  track  of  all  moneys  reimbursed  to 
the  Treasury  under  the  provisions  of  subsection  (f),  but  has  no  usable 
records  on  how  much  money  is  paid  directly  to  court-appointed  lawyers 
or  subsection  (e)  experts  by  partially  eligible  defendants.  The  appro¬ 
priate  form  is  Criminal  Justice  Act  7,  an  “authorization  for  distribu¬ 
tion  of  available  private  funds,”  and  it  should  be  completed  in  every 
instance  in  which  the  defendant  is  “authorized  or  ordered  to  make  a 
payment.  This  should  even  include  instances  where  the  defendant 
makes  a  payment  voluntarily,  since  subsection  (f)  forbids  any  person 
from  accepting  any  payment  from  the  defendant  “except  as  so  author¬ 
ized  or  directed  *  *  *”  Despite  this  fact,  conversations  with  clerks  in 
several  districts  reveal  that  Criminal  Justice  Act  7  forms  have  not 
always  been  filed,  usually  because  of  inadvertence.  Thus,  in  fiscal  1967 
in  the  Southern  District  of  California  (San  Diego) — the  second  busiest 
criminal  district  in  the  nation — the  Administrative  Office  records  show 
no  instances  of  reimbursement  to  the  Treasury.  But  this  does  not  mean 
that  no  defendants  were  making  contributions  toward  fheir  defense. 
Our  study  of  this  district  indicates  that  payments  are  sometimes  made 
directly  to  the  appointed  attorney.  Such  payments  should  show  up  in 
part  V  of  Criminal  Justice  Act  Form  4  as  a  deduction  from  the  amount 
claimed  as  compensation.  But  the  Administrative  Office  does  not  tabu¬ 
late  these  figures,  and  would  not  even  have  them  if  the  payment  was 
large  enough  that  the  attorney  didn’t  submit  a  Criminal  Justice  Act  4 
voucher  to  obtain  additional  compensation.  Thus,  it  is  impossible  from 
available  statistics  to  compile  national  totals  on  the  amounts  defendants 
have  paid  various  creditors  to  apply  on  the  cost  of  their  defense. 

The  published  figures  on  reimbursement  to  the  Treasury  are  mis¬ 
leading  in  view  of  the  absence  of  comparable  information  for  pay¬ 
ments  directly  to  attorneys  and  subsection  (e)  experts.  In  view  of 
the  dearth  of  statistics,  it  is  also  impossible  to  use  statistics  to  compare 
the  practices  of  various  districts  regarding  orders  to  defendants  who 
are  found  able  to  contribute  to  their  defense. 

A  more  systematic  method  of  channeling  defendants’  contributions 
would  eliminate  unnecessary  administrative  effort  and  add  to  the 
knowledge  of  procedures  in  the  Federal  courts.  A  number  of  districts 
take  the  position  that  all  contributions  by  defendants  must  be  made 
as  reimbursements  to  the  Treasury  rather  than  as  payments  directly 
to  the  appointed  attorney.  While  such  a  route  is  the  only  available  one 
once  the  attorney  has  been  paid  for  his  representation,  we  feel  that 
it  is  preferable  to  order  payment  to  the  attorney  or  to  subsection  (e) 
experts  so  long  as  they  have  not  yet  submitted  their  compensation 
vouchers.  This  results  in  speedier  compensation  of  attorney  or  expert 
and  avoids  the  administrative  burden  of  receiving  and  processing  funds 
for  reimbursements.  It  is  also  more  consistent  with  our  earlier  sugges¬ 
tion  that  where  a  defendant  is  found  to  have  excess  resources  at  the 
outset  of  the  eligibility  determination,  lie  be  ordered  to  pay  them 
directly  to  counsel. 

K.  What  assets  of  the  defendant  should  he  available  for  contribution 

Our  study  has  revealed  widely  divergent  attitudes  on  the  extent  to 
which  the  defendant's  income  or  resources  are  available  for  subsec¬ 
tion  (f)  contribution  to  the  cost  of  his  defense.  Some  districts  take 
the  position  that  the  test  is  the  same  as  applicable  for  a  determination 
of  eligibility:  namely,  whether  the  defendant  has  income  or  resources 
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left  over  after  he  has  supplied  himself  and  his  dependents  with  the 
necessities  of  life.  But  a  few  districts  feel  that  assets  considered  ir¬ 
relevant  for  the  determination  of  eligibility  should  be  considered  at 
the  conclusion  of  the  case  when  the  court  takes  up  the  question  of  the 
defendant’s  capacity  to  contribute  and  determines  his  present  or  future 
obligation  to  reimburse  the  Treasury  for  amounts  being  disbursed  for 
his  defense.  Prime  targets  of  this  second,  more  searching,  examination 
of  the  defendant’s  assets  are  (1)  future  earnings,  (2)  bail  fund,  and 
(3)  assets  of  relatives. 

Obligation  to  reimburse.- — The  threshold  question  is  whether  a  de¬ 
fendant.  has  an  “obligation”  to  repay  the  Government  for  his  defense 
costs.  The  act  itself  announces  no  policy  on  the  question  of  obligation. 
Subsection  (f)  provides  that  when  funds  are  available  “on  behalf  of” 
the  defendant,  the  court  “ may  authorize  or  direct”  the  defendant  to 
make  a  contribution.  At  the  most,  then,  the  framers  of  the  act  took 
a  neutral  position  on  the  question  of  obligation.  The  American  Bar 
Association’s  Project  on  Minimum  Standards  for  Criminal  Justice, 
Standards  Relating  to  Providing  Defense  Services  58-59  (Tent,  draft 
1967),  expresses  the  opinion  that  it  would  be  unwise  to  require  de¬ 
fendants  to  repay  the  cost  of  their  legal  defense  if  they  were  financially 
unable  to  obtain  counsel  in  the  first  place.  The  ABA’s  position  is 
based  on  the  assumption  that  impoverished  defendants  will  be  dis¬ 
couraged  from  asking  for  court-appointed  counsel  if  they  know  that 
they  will  be  saddled  with  yet  another  debt  upon  completion  of  the 
case.  Waivers  of  counsel  under  these  circumstances  might  be  attacked 
as  not  freely  made,  thus  raising  a  constitutional  objection  to  the  va¬ 
lidity  of  a  compulsory  reimbursement  provision. 

The  Model  Defense  of  Needy  Persons  Act,  id.  at  78,  a  uniform  act 
promulgated  by  the  commissioners  on  uniform  State  laws,  but  not 
yet  adopted  in  any  State,  takes  the  opposite  approach.  Section  8(a) 
permits  the  government  unit  to  recover  the  cost  of  representation 
from  defendants  who  had  misrepresented  their  financial  status  in  order 
to  obtain  free  legal  services,  and  who  had  thus  defrauded  the  govern¬ 
ment.  That  is  not  surprising.  But  section  8(b)  of  this  act  also  permits 
the  government  unit  to  bring  a  suit  within  3  years  against  any 
defendant  who  has  received  a  benefit  under  the  act  “who,  on  the  date 
on  which  suit  is  brought,  is  financially  able  to  pay  or  reimburse  the 
county  for  it”  according  to  the  eligibility  standards  in  the  act.  As  far 
as  we  know,  this  declaration  by  the  commissioners  on  uniform  State 
laws  is  unique  in  approving  a  plan  that  would  permit  a  government 
unit  to  recover  the  costs  of  legal  representation  from  a  person  who  was 
unquestionably  eligible  during  the  period  when  the  services  were  per¬ 
formed.  (See,  generally,  Dickerson,  “Model  Defense  of  Needy  Persons 
Act,”  4  Harv.  j.  Legis.  3, 14  (1966) .) 

Our  own  view  of  the  defendant’s  obligation  to  reimburse  the  gov¬ 
ernment  for  the  cost  of  his  defense  falls  between  the  ABA  proposal 
(no  obligation  if  defendant  originally  eligible)  and  the  Uniform  Act 
(obligation  if  resources  acquired  within  3  years).  We  favor  a  policy 
that  would  permit  the  court,  in  its  discretion,  to  require  reimbursement 
up  to  a  short  time  after  the  case  was  finally  disposed  of  (in  the  trial 
court,  or  on  direct  appeal  if  an  appeal  was  taken).  This  will  roughly 
coincide  with  submission  of  the  attorney’s  final  compensation  voucher. 
Thereafter,  no  assets  acquired  or  earnings  received  by  the  defendant 
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should  be  subject  to  an  obligation  to  reimburse  the  Treasury.  The 
following  three  sections  discuss  the  present  practice  and  our  recom¬ 
mendations  concerning  the  three  most  prevalent  sources  of  reimburse¬ 
ment. 

1.  Future  earrings  or  assets 

Future  earnings  or  assets  represent  at  the  same  time  the  most  un¬ 
reliable  and  the  most  lucrative  potential  to  0011113  which  seek  to  compel 
contribution  from  sources  not  considered  in  the  original  eligibility 
determination.  Except  in  the  rare  case  of  assets  acquired  by  gift  or 
inheritance,  the  most  likely  source  of  future  resources  is  the  defendant's 
own  earnings.  Obviously  only  those  defendants  who  are  either  ac¬ 
quitted  (a  very  small  percentage)  or  those  who  are  convicted  but 
placed  on  probation  have  any  earning  capacity  for  the  immediate 
future.  Since  the  act  is  not  clear  as  to  whether  a  defendant’s  future 
income  or  assets  can  properly  be  considered  as  an  acceptable  source 
from  which  contribution  can  be  compelled,  it  is  not  surprising  to 
find  that  there  is  disagreement  in  the  districts  on  the  propriety  of 
tapping  a  defendant’s  future  earnings  to  reimburse  the  Treasury 
for  the  cost  of  defense. 

Reimbursement  as  a  condition  of  probation. — In  those  districts 
wdiere  future  earnings  are  seen  as  a  valid  source  from  which  to  com¬ 
pel  contribution,  the  mechanics  of  repayment  are  usually  tied  to  proba¬ 
tion.  The  defendant  is  sometimes  required,  as  a  condition  of  proba¬ 
tion,  to  reimburse  the  Treasury  a  certain  amount  each  week  until  the 
cost  of  his  defense  has  been  recouped  by  the  Government,  So  far  as 
we  have  been  able  to  determine,  this  practice  is  widely  utilized  in  only 
three  districts,  the  eastern  and  middle  districts  of  North  Carolina  and 
the  middle  district  of  Georgia,  Some  other  districts  have  used  the 
procedure  occasionally,  and  we  are  conscious  of  at  least  one  instance 
where  our  inquiries  about  the  practice  suggested  the  idea  (not  previ¬ 
ously  considered  in  that  district)  and  will  probably  result  in  its  use 
there.  We  regret  raising  the  subject. 

The  legality  and  wisdom  of  making  reimbursement  a  condition  of 
probation  is  open  to  question.  In  Rinaldi  v.  Yeager  (384  U.S.  305 
(1966)),  the  Supreme  Court  held  that  New  Jersey  violated  the  equal 
protection  clause  when  it  required  imprisoned  defendants  to  use  in¬ 
stitutional  earnings  to  reimburse  the  county  for  the  cost  of  transcripts 
in  cases  of  unsuccessful  appeals.  This  was  discriminatory  because  only 
imprisoned  persons  were  required  to  make  reimbursements;  there 
was  no  such  requirement  for  those  on  probation  or  not  in  custody.  By 
the  same  token,  requiring  reimbursement  from  persons  on  probation 
while  not  requiring  it  of  those  in  prison  or  acquitted  seems  to  raise 
a  serious  question  of  equal  protection. 

The  wisdom  of  conditioning  probation  on  repayment  of  defense 
costs  may  also  be  questioned  as  a  matter  of  sound  rehabilitative 
policy.  A  defendant  who  is  eligible  for  Criminal  Justice  Act  benefits 
is  not  well  off  to  begin  with.  If  responsible  to  repay  the  cost  of  his 
defense  when  admitted  to  probation,  he  would  probably  consider  him¬ 
self  under  the  gun  financially.  This  feeling  of  financial  pressure  may 
well  be  disruptive  to  a  man  who  is  trying  desperately  to  build  a  solid 
emotional  and  financial  foundation  for  rehabilitation.  Those  districts 
which  have  specified  repayment  as  a  condition  of  probation  have 
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apparently  done  so  on  a  theory  of  “restitution.”  However,  the  im¬ 
plicit  analogy  to  the  return  of  stolen  property  is  not  apposite  in  the 
area  of  legal  defense  services,  which,  it  should  be  remembered,  are 
constitutionally  required. 

For  these  reasons,  we  recommend  that  the  Judicial  Conference  Com¬ 
mittee  To  Implement  the  Criminal  Justice  Act  should  recommend  that 
defendants  otherwise  determined  financially  unable  to  pay  for  their 
defense  should  not  be  required  to  reimburse  the  Government  for  the 
costs  of  legal  representation  as  a  condition  of  their  probation. 

2.  Bail  fund 

As  noted  earlier,  there  are  relatively  few  instances  where  courts  or 
commissioners  take  a  refundable  10-percent  cash  bail  deposit  as  a  con¬ 
dition  of  release  under  the  Bail  Reform  Act,  since  most  believe  that 
such  a  small  requirement  is  no  more  likely  to  insure  a  defendant’s 
appearance  than  a  release  on  recognizance.  Where  cash  bail  deposits 
are  taken,  a  few  districts  (including  northern  Illinois,  New  Jersey, 
and  western  Tennessee)  have  looked  to  the  bail  deposit  as  a  source 
of  reimbursement  or  contribution.  Before  ordering  a  defendant  to  pay 
some  of  the  costs  of  his  defense  out  of  his  bail  deposit,  the  court 
should  ascertain  that  the  deposit  actually  belongs  to  the  defendant. 
Knowledgeable  persons  observe  that  bail  money  frequently  belongs 
to  relatives  or  friends.  But  if  the  deposit  does  represent  funds  of  the 
defendant,  then  it  should  be  available  for  reimbursement  to  the  same 
extent  as  a  bank  deposit  or  other  equivalent  resources. 

3.  Funds  from  relatives  or  spouse 

Subsection  (f)  speaks  of  funds  available  “on  behalf  of  the  defend¬ 
ant.”  The  legislative  history  sheds  no  light  on  whether  this  language 
was  intended  to  imply  that  although  only  the  defendant’s  assets 
could  be  considered  for  purposes  of  eligibility,  assets  belonging  to 
persons  related  to  the  defendant  could  be  called  upon  for  purposes  of 
reimbursement.  Because  of  the  scarcity  of  cases  in  which  contribution 
is  required  at  all,  we  have  no  information  oil  how  this  phrase  has  been 
interpreted  in  practice.  However,  it  is  apparent  that  the  use  of  “on 
behalf  of”  in  respect  to  subsection  (f )  orders  to  pay  but  not  in  respect 
to  the  various  subsections  on  eligibility,  leaves  the  door  open  to  urge 
that  a  different  standard  should  apply. 

We  reject  the  idea  that  the  income  or  resources  that  can  be  con¬ 
sidered  for  purposes  of  reimbursement  are  any  more  comprehensive 
in  theory  than  those  that  can  be  considered  for  purposes  of  eligibility. 
In  the  face  of  silence  in  the  legislative  history,  we  read  no  theoretical 
significance  into  the  “on  behalf  of”  phrase  in  subsection  (f).  But  for 
administrative  purposes,  we  believe  that  the  court  should  observe  a 
distinction  in  at  least  two  areas.  We  have  already  recommended  that 
the  court  should  disregard  the  juvenile’s  parents  and  look  only  to  the 
juvenile’s  own  income  and  resources  for  purposes  of  the  original  eligi¬ 
bility  determination.  We  have  also  suggested  that  the  court,  in  making 
the  original  eligibility  determination,  should  disregard  the  spouse’s 
income  or  resources  where  conditions  are  such  that  they  are  not  likely 
to  be  available  for  the  defendant’s  defense.  The  resources  of  parents 
of  a  minor  defendant  are  ignored  not  because  they  are  irrelevant  (they 
will  be  relevant  where  parents  have  a  legal  obligation  to  provide  their 
dependents  a  criminal  defense),  but  because  ignoring  them  is  a  sound 
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way  to  administer  the  act's  paramount  aim  to  provide  counsel  to  those 
who  are  unrepresented  and  lack  immediate  means  to  provide  it  them¬ 
selves.  The  same  reasoning  justifies  ignoring  the  spouse’s  income  or 
resources  in  the  original  eligibility  determination. 

(fid ike  the  original  determination,  which  is  only  tentative,  the  court's 
decision  about  whether  or  not  to  seek  reimbursement  at  the  conclusion 
of  the  case  is  a  final  adjustment  of  rights.  At  that  point,  it  may  be 
appropriate  (in  the  court's  discretion)  to  take  steps  to  encourage 
pressure  upon  or  to  cum  pel  persons  legally  responsible  for  the  defend¬ 
ant's  support  (parents,  spouse,  or  others)  to  make  some  contribution 
to  the  cost  of  his  defense.  In  making  this  decision,  the  court’s  discretion 
should  be  guided  by  whether  the  parties  are  present  in  the  district, 
whether  there  are  conditions  of  family  estrangement  that  offer  some 
excuse  for  failing  to  support  and,  of  course,  by  the  amount  of  avail¬ 
able  income  or  resources  in  excess  of  the  needs  of  the  proposed 
benefactor. 

Finally,  the  same  “cutoff  point”  that  applies  to  the  defendant  should 
also  apply  to  his  spouse  or  relative.  The  only  resources  that  should  be 
subject  to  a  claim  for  reimbursement  should  be  those  held  as  of  the 
time  when  the  case  is  finally  disposed  of.  Any  measures  to  compel  reim¬ 
bursement  should  be  taken,  at  the  latest,  promptly  after  that  time. 

V.  RECOMMENDATIONS  AND  SUGGESTED  GUIDELINES 

A.  Recommendations  on  eligibility  and  partial  eligibility 

1.  The  act  should  be  amended  to  permit  the  determination  of  defend¬ 
ant's  eligibility  to  be  delegated  to  some  Federal  court  official  such  as 
a  clerk  or  Criminal  Justice  Act  administrator  (but  not  the  prospective 
Criminal  Justice  Act  attorney) .  Formal  appointments  of  counsel  would 
continue  to  be  made  by  the  judges  or  commissioners. 

2.  Criminal  Justice  Act  forms  1,  2,  and  3  (eligibility)  should  be 
amended  to  add  a  recital  ahead  of  the  defendant’s  signature  to  in¬ 
form  him  that  he  is  signing  under  the  penalties  of  perjury  and  to  cause 
him  to  certify  his  understanding  that  false  statements  will  subject 
him  to  criminal  prosecutions  for  false  swearing  or  false  claims.  The 
Criminal  Justice  Act  forms  should  also  be  amended  to  request  infor¬ 
mation  about  the  defendant’s  last  employment  and  wages  earned,  and 
about  the  income  and  resources  of  his  spouse.  Before  these  changes 
are  made  in  the  Criminal  Justice  Act  eligibility  forms,  the  Admin¬ 
istrative  Office  should  study  the  possibility  of  coordinating  the  Crimi¬ 
nal  Justice  Act  eligibility  forms  with  the  financial  information  that 
will  soon  be  requested  from  the  defendant  on  the  new  Bail  Reform  Act 
form  1  (A.O.  201),  which  presently  duplicates  much  of  the  infor¬ 
mation  requested  on  the  Criminal  Justice  Act  forms  but  requests 
other  relevant  information  in  addition. 

3.  The  Department  of  Justice  should  institute  some  measures  to 
deter  concealment  of  assets  and  income  on  Criminal  Justice  Act  forms. 
This  is  not  necessary  to  correct  significant  present  abuses.  We  have  un¬ 
covered  no  evidence  to  confirm  the  suspicions  of  widespread  abuse 
voiced  by  many  defense  attorneys.  We  suggest  a  program  of  deter¬ 
rence  in  order  to  discourage  future  abuses,  which  may  increase  as  the 
act  becomes  better  known  and  as  word  gets  around  that  cheaters  are 
not  prosecuted.  One  possibility  is  a  selective  prosecution  policv,  with 
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a  few  well-publicized  prosecutions  in  districts  where  there  is  wide¬ 
spread  suspicion  of  cheating.  Another  possibility  is  the  establish¬ 
ment  of  a  small  investigative  staff  (five  or  six  persons  might  be  suffi¬ 
cient),  perhaps  distributed  regionally,  to  investigate  reported  sus¬ 
picions  of  concealed  income  or  assets  on  Criminal  Justice  Act  forms, 
and  to  conduct  regular  spot-check  investigations  on  some  predeter¬ 
mined  fraction  of  Criminal  Justice  Act  affidavits.  The  existence  of 
this  staff  and  its  routine  audit  practice  should  be  made  known  to  all 
who  sign  the  forms. 

4.  Provisions  in  most  direct  court  plans  that  give  Criminal  Justice 
Act  counsel  the  duty  of  advising  the  court  when  he  learns  that  a  de¬ 
fendant.  has  income  or  resources  that  would  permit  him  to  make  pay¬ 
ment  for  his  defense  should  be  clarified  to  excuse  counsel  from  any 
duty  to  report  on  income  or  assets  that  the  defendant  had  but  did  not 
report  at  the  time  he  executed  his  Criminal  Justice  Act  affidavit.  An 
attorney,  even  an  appointed  one,  ought  not  to  be  required  or  encour¬ 
aged  to  give  information  that  would  subject  his  client  to  a  criminal 
prosecution.  The  Judicial  Conference  Committee  To  Implement  the 
Criminal  Justice  Act,  should  clarify  its  original  guideline  so  that  the 
attorneys’  duty  in  this  respect  only  extends  to  income  or  assets  ac¬ 
quired  after  the  Criminal  Justice  Act  eligibility  affidavit  was  signed. 

5.  The  Judicial  Conference  Committee  To  Implement  the  Criminal 
Justice  Act  should  recommend  that  district  courts  not  require  de¬ 
fendants  to  reimburse  the  Treasury  for  the  costs  of  their  defense  as 
a  condition  of  probation. 

The  remaining  recommendations  are  embodied  in  our  suggested 
guidelines,  set  forth  below. 

B .  Suggested  guidelines ,  with  commentary 

Subsection  (g)  of  the  Criminal  Justice  Act  provides : 

“The  Judicial  Conference  of  the  United  States  may,  from  time  to 
time,  issue  rules  and  regulations  governing  the  operation  of  plans 
formulated  under  this  section.” 

The  “plans”  whose  operation  is  referred  to  as  the  subject  of  these 
rules  and  regulations  are  the  plans  specified  in  subsection  (a)  “for 
furnishing  representation  for  defendants  *  *  *  who  are  financially 
unable  to  obtain  an  adequate  defense.”  Consequently,  the  authority 
seems  broad  enough  to  encompass  rules  on  the  subject  of  eligibility. 
Before  the  act  went  into  effect,  the  Judicial  Conference  Committee  to 
Implement  the  Criminal  Justice  Act  expressed  its  view  that — 

“[A]ny  rules  or  regulations  on  the  part  of  the  Conference  should 
await  a  demonstrated  need  for  some  express  or  general  direction  re¬ 
sulting  from  the  operation  of  the  numerous  plans  as  they  have  been 
formulated.”  Judicial  Conference  Report ,  H.R.  Doc.  No.  62,  89th 
Cong.,  1st  Sess.  10  (1965) . 

We  feel  that  there  is  sufficient  demonstrated  need  for  general  di¬ 
rection  on  the  subject  of  eligibility  and  partial  eligibility.  Conse¬ 
quently,  we  recommend  that  the  Judicial  Conference  adopt  the  fol¬ 
lowing  guidelines,  with  appropriate  commentary.  Our  suggested  com¬ 
mentary  is  set  forth. 

GUIDELINES 

1.  A  defendant  is  “financially  unable  to  obtain  counsel  *  *  *  investi¬ 
gative,  expert,  or  other  services  necessary  to  an  adequate  defense” 
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when  the  value  of  his  present  net  assets  and  the  value  of  his  income 
expected  prior  to  the  anticipated  date  of  the  trial  (or  filing  of  ap¬ 
pellate  briefs,  if  the  determination  is  for  purposes  of  appeal)  are  in¬ 
sufficient,  after  he  has  provided  himself  and  his  dependents  with  the 
necessities  of  life,  to  permit  him  to  retain  a  qualified  lawyer,  obtain 
release  on  bond,  and  pay  the  other  expenses  necessary  for  an  adequate 
defense  at  the  prevailing  rates  for  the  charged  offense  in  that  district. 

Comment:  (a)  The  eligibility  of  the  accused  should  be  measured 
by  reference  to  his  ability  to  provide  the  particular  need  or  service 
under  consideration.  The  question  is  whether,  after  providing  the 
necessities  of  life  for  his  dependents,  he  will  have  enough  resources  to 
pay  what  it  will  cost  him  for  an  adequate  defense  to  the  crime  with 
which  he  is  charged.  If  not,  he  is  eligible  for  appointment  of  counsel 
or  provision  of  other  services  (or  both)  under  the  Criminal  Justice 
Act.  The  dollar  amounts  will  vary  from  district  to  district. 

(b)  In  making  the  determination  of  eligibility,  the  judicial  officer 
should  be  familiar  with  the  amounts  customarily  charged  by  counsel 
who  are  qualified  to  conduct  a  Federal  criminal  defense  to  particular 
charges,  and  with  the  proportion  customarily  required  in  advance 
as  a  retainer,  and  should  take  this  into  consideration  in  determining 
the  defendant’s  ability  to  retain  his  own  lawyer.  The  amount  required 
may  vary  according  to  the  crime  charged.  Thus,  in  a  close  case,  a  de¬ 
fendant  might  be  held  eligible  for  Criminal  Justice  Act  assistance  in 
a  kidnapping  or  bank  robbery  case,  where  counsel  may  be  quite  ex¬ 
pensive,  but  ineligible  on  a  “routine”  auto  theft  charge  where  coun¬ 
sel  may  be  retained  for  less  money.  In  all  cases,  the  anticipated  cost 
of  defense  should  be  the  cost  of  a  trial.  The  Criminal  Justice  Act 
should  not  be  administered  to  deny  a  defendant  appointment  of  coun¬ 
sel  and  an  opportunity  to  have  assistance  in  defending  his  case  at  trial 
simply  because  he  has  enough  resources  to  finance  his  own  guilty 
plea. 

(c)  The  cost  of  obtaining  release  on  bond  is  one  of  the  expenses  of 
an  adequate  defense.  If  the  defendant  is  not  free  on  bond,  but  has  suffi¬ 
cient  resources  to  obtain  that  release,  he  should  not  be  denied  eligibility 
on  the  ground  that  these  funds  could  be  used  instead  to  pay  a  lawyer 
or  other  costs  of  defense.  A  defendant  should  not  be  put  to  the  choice 
between  a  lawyer  and  release  on  bond.  However,  if  the  defendant  has 
made  or  will  make  a  cash  deposit  from  his  own  resources  in  order  to 
obtain  a  release  on  bond,  the  amount  of  resources  so  deposited  may  be 
considered  in  determining  his  eligibility  if  the  existence  of  those  re¬ 
sources  could  be  used  to  help  retain  counsel  or  to  finance  some  of  the 
costs  of  his  defense.  In  some  cases,  it  may  be  more  appropriate  to  ap¬ 
point-  counsel  without  regard  to  the  bond  deposit,  and  then  when  the 
case  is  completed  and  the  court  knows  the  financial  position  of  the 
defendant  and  his  dependents,  to  consider  whether  the  defendant 
should  be  ordered  to  pay  all  or  part  of  these  funds  to  his  attorney,  for 
other  defense  services,  or  as  reimbursement  to  the  Treasury. 

(d)  In  determining  the  amount  of  income  or  resources  necessary  for 
providing  the  defendant  and  his  dependents  with  the  necessities  of  life, 
the  appointing  authority  will  include  the  amount  of  income  necessary 
to  meet  existing  installment  obligations  on  such  necessities  as  a  home, 
furniture,  and  (in  some  instances)  automobile.  (The  extent  to  which 
the  defendant’s  equity  in  such  property  should  be  considered  is  dis- 
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cussed  under  guideline  5.)  The  exclusion  of  resources  necessary  for 
supporting  defendant  and  his  dependents  is  consistent  with  the  Ameri¬ 
can  Bar  Association’s  Project  on  Minimum  Standards  for  Criminal 
Justice,  Standards  Relating  to  Providing  Defense  Services,  53-54 
(Tent,  draft  1967),  which  declares  that  “counsel  should  be  provided  to 
any  person  who  is  financially  unable  to  obtain  adequate  representation 
without  substantial  hardship  to  himself  or  his  family.”  The  ABA 
comments  state  that  the  last  phrase  was  included  to  emphasize  that 
the  defendant  need  not  exhaust  financial  resources  that  might  be 
required  “for  other  vital  personal  or  family  necessities,  such  as  food, 
shelter  or  medicine.” 

( e )  In  determining  the  amount  of  the  defendant’s  “net  assets”  the 
appointing  authority  should  deduct  from  his  gross  assets  the  amount 
of  any  security  interests  held  by  third  parties,  and  the  amount  of  all 
unsecured  liabilities  due  within  the  period  during  which  the  defendant 
would  have  to  pay  for  defense  expenses  not  provided  under  the  act. 

(/)  In  making  the  initial  eligibility  determination,  the  appointing 
authority  should  consider  only  present  net  assets  and  net  assets  and 
income  expected  prior  to  the  anticipated  date  of  the  trial.  The  only 
resources  with  which  a  defendant  is  likely  to  be  able  to  secure  defense 
services  are  those  available  before  those  events.  Whether  income  or 
resources  obtained  after  these  events  should  later  be  ordered  to  be  used 
for  payment  or  reimbursement,  is  a  separate  question  that  ought  not 
to  affect  the  defendant’s  eligibility  for  counsel  or  services  which  he 
presently  needs  and  has  no  means  of  providing. 

( g )  Current  income  from  employment  or  self-employment  should  be 
considered  only  to  the  extent  that  the  appointing  authority  determines 
that  it  will  continue  notwithstanding  defendant’s  arrest  and  any  con¬ 
finement  to  which  he  is  likely  to  be  subjected  prior  to  the  disposition  of 
his  case.  For  purposes  of  determining  defendant’s  ability  to  finance 
his  own  defense,  the  question  is  not  the  amount  of  income  he  has  been 
making,  but  the  amount  he  is  likely  to  make  during  the  weeks  following 
his  arrest  and  prior  to  the  disposition  of  his  case.  The  income  earned 
prior  to  defendant’s  arrest  is  relevant  only  to  the  extent  that  he  has 
retained  it  as  net  assets  available  for  expenditure  in  his  defense. 

2.  In  case  of  doubt  about  the  defendant’s  eligibility  (arising  either 
from  doubts  about  the  nature  and  extent  of  his  assets,  liabilities,  de¬ 
pendents,  or  income,  or  doubts  about  the  application  of  the  standard 
of  eligibility  in  his  case),  the  defendant  should  be  held  eligible  for  the 
benefits  of  the  act.  In  such  a  case,  the  defendant  and  his  counsel  should 
be  advised  that  both  are  obligated  to  report  to  the  court  if  defendant’s 
income  and  resources  received  thereafter  at  any  time  prior  to  the 
termination  of  the  case  are  sufficient  to  permit  him  to  make  partial 
or  full  payment  for  counsel,  or  other  services  being  provided  for  his 
defense,  and  that  the  court  will  thereupon  terminate  the  appointment 
of  counsel,  or  else  direct  the  defendant  to  make  payment  to  counsel,  to 
any  person  who  has  furnished  other  services  or  to  the  court  for  reim¬ 
bursement  to  the  Treasury. 

Comment:  (a)  The  philosophy  of  this  guideline  is  liberality  in 
finding  defendants  eligible  for  the  benefits  of  the  act,  coupled  with 
willingness  to  obtain  the  necessary  information  and  require  the  de¬ 
fendant  to  assume  part  or  all  of  the  expense  of  his  defense  when  he  is 
able.  Lacking  facilities  or  time  for  independent  investigation,  the  court 
must  rely  on  counsel  to  bring  assets  to  its  attention.  If  counsel  is  in- 
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structed  and  accepts  this  as  his  obligation,  the  fact  that  fees  for  re¬ 
tained  counsel  are  markedly  higher  than  Criminal  Justice  Act  fees 
provides  counsel  with  an  economic  incentive  that  should  make  the 
rule  self-enforcing  in  many  cases. 

( b )  The  attorney’s  obligation  to  report  income  or  assets  only  ex¬ 
tends  to  resources  acquired  after  the  defendant’s  Criminal  Justice 
Act  affidavit  was  executed,  so  that  counsel  is  not  required  to  report 
information  that  may  subject  his  client  to  a  prosecution  for  false 
swearing  or  false  claims. 

3.  Prior  to  appointing  counsel  in  a  case  where  the  defendant’s 
eligibility  is  doubtful  and  where  failure  to  have  counsel  immediately 
will  not  work  to  his  detriment,  the  appointing  officer  may  wish  to 
deny  the  defendant’s  eligibility  on  a  provisional  basis  for  a  few  days 
during  which  the  defendant  should  seek  to  retain  counsel  with  the 
resources  at  his  command.  In  such  a  case,  the  defendant  should  be 
advised  that  if  he  is  unable  to  retain  counsel  within  this  period  of  time 
counsel  will  be  appointed  for  him,  but  that  he  will  be  required,  so  far 
as  he  is  able,  to  contribute  to  the  expense  of  his  defense. 

Comment:  This  optional  practice  is  meant  to  encourage  defendants 
to  retain  their  own  counsel  in  situations  where  they  may  be  able  to  do 
so,  but  it  should  not  be  followed  when  the  severity  of  the  charges  or  the 
need  for  immediate  assistance  of  counsel  is  such  that  the  defendant  is 
likely  to  be  prejudiced  by  delay  in  appointment. 

4.  If  a  defendant  who  seeks  appointment  of  counsel  has  resources 
that  the  court  finds  are  in  excess  of  those  necessary  to  provide  himself 
and  his  dependents  with  the  necessities  of  life,  as  defined  in  guideline  1, 
but  insufficient  to  permit  him  to  pay  all  of  the  expenses  of  an  adequate 
defense,  the  court  will  find  the  defendant  eligible,  appoint  counsel, 
and  order  him  to  pay  the  excess  resources  to  the  appointed  counsel. 
Counsel  will  retain  this  payment  as  his  full  fee  for  the  representation, 
except  that  if  the  total  time  counsel  expends  on  the  case,  computed 
at  the  rates  specified  in  the  Criminal  Justice  Act  (plus  expenses), 
exceeds  the  amount  received  from  the  defendant,  counsel  may  apply 
under  the  Criminal  Justice  Act  for  the  difference. 

Comment:  (a)  This  guideline  is  meant  to  facilitate  extending  the 
benefits  of  the  act  to  persons  of  some  but  limited  means,  who  could 
pay  enough  to  retain  a  lawyer  of  limited  skill  or  experience,  perhaps 
for  a  guilty  plea,  but  not  enough  to  retain  counsel  qualified  to  conduct 
a  Federal  criminal  trial.  Holding  this  defendant  eligible  and  ordering 
him  at  the  outset  to  pay  counsel  his  excess  resources  will  forestall 
the  possibility  that  his  resources  would  render  him  ineligible,  and 
it  will  also  eliminate  the  present  anomaly  of  the  Criminal  Justice  Act 
defendant  who  initiallv  had  available  funds  to  pav  a  larger  amount 
than  his  appointed  Criminal  Justice  Act  counsel  finally  claimed  on 
his  compensation  voucher  (although  less  than  the  retained  fee). 

(b)  Counsel  could  receive  an  overall  total  amount  in  excess  of  the 
maximum  statutory  fee  under  the  Criminal  Justice  Act,  but  if  any 
portion  of  his  fee  came  from  the  Treasury,  all  of  his  time  would 
have  to  be  computed  at  Criminal  Justice  Act  rates,  and  the  amount- 
received  from  the  Treasury  could  not  exceed  the  statutory  maximum 
unless  extraordinary  compensation  was  approved. 

5.  The  defendant’s  property  shall  be  considered  only  to  the  extent 
of  its  net  value,  which  shall  be  the  largest  amount  estimated  to  be  real¬ 
ized  (after  payment  of  expenses  and  the  security  interests  of  third 
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parties)  by  any  of  the  following  three  alternatives:  (1)  sale  within 
the  period  prior  to  the  anticipated  trial  (or  filing  of  appellate  briefs, 
if  the  determination  is  for  purposes  of  appeal)  ;  (2)  transfer  to  counsel 
or  other  parties  on  account  for  defense  services  rendered;  or  (3)  as 
security  for  a  loan  to  pay  for  defense  services  rendered.  Where  prop¬ 
erty  is  necessary  to  provide  for  food,  shelter,  or  other  essential  needs 
for  the  defendant  or  his  dependents  or  to  allow  the  defendant  to  pursue 
his  livelihood,  and  where  alternative  means  are  not  available  without 
substantial  hardship  to  the  defendant  or  his  family,  the  appointing 
authority  should  consider  the  property  only  in  terms  of  the  amount 
that  could  be  realized  if  the  defendant  were  to  use  it  as  security  for  a 
loan,  repayable  on  terms  that  will  not  involve  unreasonable  risk  of  loss 
of  the  asset. 

Comment:  (a)  It  is  appropriate  to  consider  the  amount  that  the 
defendant  could  realize  by  sale,  transfer  or  borrowing  on  other  prop¬ 
erty  ;  a  man  cannot  be  regarded  as  “financially  unable  to  obtain  coun¬ 
sel”  merely  because  he  lacks  the  ready  cash  with  which  to  pay  a  re¬ 
tainer  or  virtually  every  defendant  would  be  eligible. 

(b)  For  purposes  of  determining  whether  a  defendant  is  eligible  for 
Criminal  Justice  Act  assistance,  his  property  should  be  viewed  as  being 
worth  what  he  could  realize  on  it  by  various  means  of  disposition  with¬ 
in  the  period  prior  to  the  anticipated  trial  (or  filing  of  appellate  briefs, 
if  the  determination  is  for  purposes  of  appeal) ,  by  which  time  he  would 
normally  have  had  to  pay  for  all  of  his  defense  services.  Property  dis¬ 
posed  of  during  this  time  by  a  person  in  the  defendant’s  position  may 
bring  substantially  less  than  property  disposed  of  at  leisure. 

( c )  Denying  eligibility  to  a  defendant  on  the  ground  that  he  has  a 
small  equity  in  a  home  or  auto  necessary  for  his  employment  could  be 
self-defeating  since  this  would  probably  require  the  defendant  to  take 
large  losses  on  disposition  of  his  property  and  it  might  cost  him  his 
means  of  livelihood  and  impoverish  him  and  his  family  to  the  point 
that  they  would  need  public  assistance  for  food  and  shelter.  The 
sounder  policy  is  not  to  require  the  disposition  of  property  necessary 
for  the  food,  shelter,  and  other  essential  needs  of  the  defendant  or  his 
dependents  and  for  the  defendant  to  pursue  his  livelihood.  If  the  de¬ 
fendant’s  equity  in  such  assets  is  sufficiently  large  to  permit  him  to 
borrow  on  them  as  security,  the  amount  that  could  be  raised  may  be 
considered  in  determining  his  eligibility.  Other  properties,  such  as  a 
second  automobile  or  investment  property,  should  be  considered  under 
the  general  rule  stated  above. 

6.  Except  as  otherwise  provided  in  guideline  5  concernnig  loans  se¬ 
cured  by  defendant’s  property,  funds  that  the  defendant  could  raise  by 
borrowing  shall  not  be  considered  in  determining  his  eligibility  under 
the  Criminal  Justice  Act. 

Comment:  The  question  under  the  Criminal  Justice  Act  is  defend¬ 
ant's  means ,  not  his  ability  to  raise  money.  If  friends  or  family  are 
willing  and  able  to  help  the  defendant  by  loaning  him  money  without 
demanding  prompt  repayment,  he  may  be  mildly  encouraged  to  take 
advantage  of  their  generosity,  but  he  should  not  be  obliged  to  do  so. 

7.  If  the  defendant  is  a  juvenile,  the  determination  of  his  eligibility 
shall  be  made  on  the  basis  of  his  own  income  and  resources,  without 
considering  the  income  or  resources  of  his  parents  or  other  persons 
who  are  obligated  to  support  him.  The  court  may  appropriately  con- 
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sider  the  income  or  resources  of  parents  or  other  persons  obligated  to 
support  the  juvenile  in  determining  whether  to  exercise  its  authonty 
under  subsection  (f )  to  order  reimbursement  to  the  Treasury  or  pay¬ 
ment.  to  counsel  or  persons  who  have  furnished  other  services  to  the 

defendant.  .  . 

Comment:  (a)  Before  appointing  counsel  for  a  juvenile  it  may  be 
especially  appropriate  to  assure  that  parents  or  other  responsible  rela¬ 
tives  have  been  notified  of  the  juvenile’s  arrest  and  are  given  an  appro¬ 
priate  period  to  retain  counsel.  If  a  juvenile  is  unable  to  provide  his 
own  defense  and  if  parents  or  other  responsible  relatives  fail  to  come 
voluntarily  to  his  aid,  he  should  be  held  eligible  for  the  benefits  of  the 
act.  Even  though  parents  are  legally  responsible  to  furnish  support 
for  the  defendant,  and  even  though  this  may  include  furnishing  a  de¬ 
fense  in  criminal  cases,  the  provision  of  defense  services  for  the  juve¬ 
nile  ought  not  to  be  delayed  while  this  principle  is  tested  and  various 
means  of  compulsion  are  exerted  on  unwilling  parents,  particularly 
where  they  are  in  another  district. 

( b )  Once  counsel  has  been  appointed  or  other  services  furnished 
under  the  Criminal  Justice  Act,  it  may  be  appropriate,  especially  at 
the  conclusion  of  the  case,  to  encourage  or  compel  able  and  responsible 
parents  or  other  persons  responsible  for  the  juvenile’s  support  to  pay 
the  attorney  fee  or  other  services  or  to  make  an  appropriate  reim¬ 
bursement  to  the  Treasury  under  subsection  (f).  Parents  who  consider 
themselves  at  a  significant  disadvantage  in  retaining  strange  counsel 
in  a  foreign  district  may  nevertheless  feel  willing  to  compensate  coun¬ 
sel  once  he  is  chosen,  appointed  by  the  court,  and  renders  the  required 
service. 

8.  If  the  defendant  is  an  adult,  the  determination  of  his  eligibility 
shall  be  made  on  the  basis  of  his  own  income  and  resources  without 
regard  to  the  income  and  resources  of  members  of  his  family,  except 
as  provided  in  the  next  sentence.  The  income  and  assets  of  a  spouse 
who  has  an  obligation  to  support  the  defendant  shall  be  considered, 
except  to  the  extent  that  the  appointing  authority  determines  that, 
because  of  marital  estrangement  or  other  reasons,  the  income  or  re¬ 
sources  are  not  likely  to  be  available  for  providing  defendant’s  de¬ 
fense.  Even  where  the  spouse’s  income  and  assets  are  not  considered 
in  making  the  initial  eligibility  determination,  the  court  may  appro¬ 
priately  consider  them  in  determining  whether  to  exercise  its  authority 
ity  under  subsection  (f)  to  order  reimbursement  to  the  Treasury  or 
payment  to  counsel  or  persons  who  have  furnished  other  services  to 
the  defendant. 

Comment:  This  guideline  probably  states  the  present  general  prac¬ 
tice  of  judges  and  commissioners.  The  Criminal  Justice  Act  forms 
(Criminal  Justice  Act  1,  2,  and  3)  call  for  no  information  on  the  in¬ 
come  or  resources  of  defendant’s  family,  not  even  his  wife.  The  Ameri¬ 
can  Bar  Association  Project  on  Minimum  Standards  for  Criminal 
Justice,  Standards  Relating  to  Providing  Defense  Services  54  (tenta¬ 
tive  draft  1967),  suggests  that  the  court’s  first  consideration  should 
be  to  satisfy  the  constitutional  obligation  to  provide  counsel,  with¬ 
out  regard  to  the  financial  resources  of  spouse  or  relatives,  but  that 
statutes  should  provide  a  suitable  mechanism  for  later  collecting  the 
cost  of  services  from  relatives  who  are  responsible  for  the  provision  of 
legal  services.  The  income  or  resources  of  the  defendant’s  spouse  who 
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is  responsible  for  his  or  her  support  should  be  considered  unless  the 
circumstances  reveal  that  the  support  is  not  likely  to  be  forthcoming. 
Even  if  the  defendant  is  held  eligible  initially,  the  court  should  con¬ 
sider  procedures  to  compel  the  responsible  spouse  to  contribute  to  the 
costs  of  defense. 

9.  The  court’s  authority  under  subsection  (f)  of  the  act  to  direct 
the  defendant  or  other  responsible  persons  to  pay  funds  for  the  costs 
of  defense  shall  not  be  exercised  to  require  the  payment  of  income 
or  assets  received  by  such  persons  more  than  90  days  after  the  final 
disposition  (by  appellate  review  or  expiration  of  time  for  such  review) 
of  the  case  for  which  the  expenses  were  incurred.  Efforts  to  compel 
such  payment  shall  be  commenced  no  later  than  120  days  after  the 
final  disposition  of  the  case  for  which  the  expenses  were  incurred. 

Comment:  (a)  This  guideline  is  meant  to  provide  a  cutoff  date  on 
the  income  and  resources  subject  to  orders  for  payment  or  reimburse¬ 
ment  and  on  the  time  within  which  such  efforts  may  be  commenced. 
The  theory  is  that  although  the  defendant  has  an  obligation  to  pay  for 
his  defense  services  (if  he  is  able),  including  an  obligation  to  reim¬ 
burse  the  Treasury  for  amounts  disbursed  in  his  behalf,  that  obliga¬ 
tion  ought  not  to  be  indefinite. 

(b)  The  practice  of  making  payment  or  reimbursement  for  defense 
costs  a  condition  of  probation  is  disapproved.  Even  if  this  practice 
is  followed,  this  guideline  would  limit  the  duration  of  the  requirement. 


PART  4 


Appointment  of  Attorneys 

I.  DIFFERENT  ARRANGEMENTS  FOR  PROVIDING  COUNSEL 

18  U.S.C.  3006A:  “(a)  Choice  of  Plan. — Each  United  States  Dis¬ 
trict  Court,  with  the  approval  of  the  judicial  council  of  the  circuit, 
shall  place  in  operation  throughout  the  district  a  plan  for  furnishing 
representation  *  *  *.  The  provision  for  counsel  under  each  plan  shall 
conform  to  one  of  the  following : 

(1)  Representation  by  private  attorneys ; 

(2)  Representation  by  attorneys  furnished  by  a  bar  associa¬ 
tion  or  a  legal  aid  agency ;  or 

(3)  Representation  according  to  a  plan  containing  a  combina¬ 
tion  of  the  foregoing  *  * 

There  are  at  least  six  possible  types  of  arrangements  for  providing 
counsel  for  needy  defendants  in  Federal  court.  The  first,  a  federally 
salaried  “public  defender”  who  handles  all  criminal  appointments 
(except  those  where  conflicts  of  interest  or  other  unusual  circumstances 
require  the  appointment  of  other  counsel),  was  deleted  as  a  possible 
option  under  the  Criminal  Justice  Act.  The  legal  aid  agency  of  the 
District  of  Columbia  functions  as  a  public  defender  for  a  portion  of 
the  appointments  in  that  district.  It  receives  no  Criminal  Justice  Act 
compensation. 

The  second  arrangement,  which  is  permissible  under  the  Criminal 
Justice  Act,  is  a  full-time  private  defender,  consisting  of  lawyers 
employed  by  a  private  legal  aid  or  defender  organization,  who  handle 
all  criminal  appointments  except  those  where  unusual  circumstances 
require  the  appointment  of  other  counsel.  There  are  at  least  three  such 
arrangements  presently  operating  in  the  Federal  district  courts. 

The  third  type  of  arrangement  also  uses  a  full-time  private  defender, 
but  the  appointments  are  divided  between  the  defender  and  private 
panel  counsel  in  accordance  with  some  predetermined  fractional  shares. 
There  are  at  least  five  districts  using  this  arrangement,  with  the 
defenders’  fractions  of  appointments  varying  from  about  30  to  80 
percent.  Most  of  the  private  defenders  are  also  involved  in  civil  legal 
aid  or  criminal  defense  in  the  State  courts.  They  are  identified  and 
described  in  part  5. 

The  fourth  type  of  arrangement  involves  only  panel  counsel,  but 
they  function  on  a  so-called  duty  day  basis.  Pursuant  to  prior  assign¬ 
ment,  one  or  more  panel  counsel  are  available  at  court,  each  day.  They 
accept  all  appointments  made  on  that  day,  and  then  follow  through 
with  all  successive  proceedings  in  their  appointed  cases.  This  hybrid 
arrangement,  in  which  there  are  no  salaried  private  defenders  but 
the  duty-day  counsel  functions  like  a  private  defender  in  taking  all 
appointments  during  the  assigned  day,  is  used  in  one  or  more  divisions 
of  at  least  four  districts. 
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The  fifth  arrangement  is  the  practice,  once  familiar  in  many  state 
and  Federal  courts,  of  appointing  whichever  lawyer  chances  to  be  in 
the  courtroom  when  the  need  for  appointed  counsel  arises.  Although 
there  is  no  Federal  district  court  that  lias  formally  adopted  this  ap¬ 
pointment  arrangement  in  its  Criminal  Justice  Act  plan,  we  found 
several  that  regularly  employ  it  when  more  formal  appointment  ar¬ 
rangements  (such  as  appointment  to  defenders)  broke  down,  and  we 
suppose  that  its  use  on  an  occasional  basis  continues  to  be  widespread 
in  the  district  courts. 

The  sixth  arrangement,  and  by  far  the  most  common  in  the  Federal 
district  courts,  is  a  system  where  all  appointments  are  made  from 
prearranged  panels  of  attorneys,  with  a  different  attorney  being  ap¬ 
pointed  for  each  defendant  who  qualifies.  Counsel  generally  are  not 
present  when  they  are  appointed,  and  must  be  contacted  either  to 
advise  them  of  their  appointment  or  to  ask  them  if  they  will  accept  an 
appointment.  This  panel  system  is  also  in  effect  as  a  backup  arrange¬ 
ment  in  all  of  the  other  systems,  to  provide  counsel  for  codefendants 
in  cases  of  conflict. 

This  part  will  discuss  the  operation  of  a  panel  appointment  system, 
an  arrangement  in  effect,  wholly  or  in  part,  in  every  Federal  district 
court  in  the  Nation.  Included  will  lie  a  consideration  of  the  different 
types  and  sizes  of  panels,  how  panels  are  staffed,  the  degree  of  experi¬ 
ence  of  panel  counsel,  how  counsel  is  selected  from  the  panel,  appoint¬ 
ment  of  separate  counsel  for  codefendants,  whether  counsel  should  be 
appointed  by  the  judge  or  commissioner,  waiver  of  counsel  before  com¬ 
missioner  or  court,  the  problem  of  continuity  of  appointment  between 
commissioner  and  court,  substitution  of  counsel,  and  the  problem  of 
counsel  to  render  assistance  in  advance  of  the  defendant’s  appearance 
before  the  commissioner.  The  various  types  of  public  and  private  de¬ 
fender  arrangements  are  described  at  length  in  the  succeeding  part 
(5) ,  which  also  discusses  the  advantages  and  disadvantages  of  various 
full-time  defender  arrangements,  and  tenders  recommendations  in 
connection  with  the  proposed  public  defender  option. 

II.  CRIMINAL  JUSTICE  ACT  PANELS  OF  ATTORNEYS 

A.  T ypes  of  panels 

The  district  court  Criminal  Justice  Act  plans  provide  four  different 
types  of  panels : 

( 1 )  A  unitary  panel — one  panel  of  lawyers  to  serve  the  entire  dis¬ 
trict — is  specified  in  about  a  dozen  districts.  Typically,  these  districts 
have  their  population  concentrated  in  a  relatively  small  area,  and  but 
one  place  of  holding  court.  Examples  include  the  eastern  and  south¬ 
ern  districts  of  New  York,  eastern  and  western  Wisconsin,  and  Rhode 
Island. 

(2)  About  70  districts  use  multiple  panels — separate  panels  or  sub¬ 
divisions  of  an  overall  panel — one  panel  for  each  different  division 
point  or  place  of  holding  court.  Examples  include  Arizona,  Connecti¬ 
cut,  and  western  Michigan. 

(3)  About  10  districts  provide  separate  panels  for  use  by  various 
U.S.  commissioners.  These  include  southern  Calif orna,  Montana,  and 
eastern  North  Carolina.  Separate  commissioner’s  panels  are  especially 
useful  in  areas  where  there  are  great  distances  between  the  commis¬ 
sioner’s  location  and  the  place  of  holding  court.  If  the  lawyers  on  the 
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district  court  panel  all  reside  close  to  the  place  of  holding  court,  a 
commissioner  at  a  remote  location  will  need  his  own  panel  of  lawyers 
who  are  accessible  to  him.  Whether  lawyers  appointed  from  the  com¬ 
missioner's  panel  only  function  before  the  commissioner  or  whether 
they  also  continue  to  represent  the  same  defendant  in  the  district 
court  is  governed  by  provisions  of  the  district  plan,  which  should  reflect 
differences  of  geography  and  distribution  of  lawyers  in  the  district. 

(4)  At  least  six  district  plans  provide  for  multiple  panels  different¬ 
iated  by  the  experience  of  counsel,  and  others  have  established  such 
multiple  panels  in  practice.  Districts  with  differentiated  panels  include 
southern  California,  northern  Illinois,  western  Michigan,  western  Mis¬ 
souri,  northern  Texas,  and  eastern  and  western  Washington. 

Panels  differentiated  by  experience. — The  number  of  panels  and 
experience  criteria  vary  somewhat  among  districts  in  the  fourth 
category,  and  are  worth  summarizing  briefly. 

The  original  plan  for  the  western  district  of  Michigan  called  for 
three  panels,  a  felony  panel  for  lawyers  with  5  or  more  years  ex¬ 
perience,  a  misdemeanor  panel  for  lawyers  with  at  least  3  years  ex¬ 
perience,  and  an  auxiliary  panel  for  lawyers  and  law  students  with 
little  or  no  experience.  This  was  found  unworkable  and  was  amended 
a  year  later  to  provide  for  two  panels :  a  general  section  composed  of 
lawyers  admitted  to  the  bar  for  at  least  1  year,  and  an  auxiliary 
panel  composed  of  newly  admitted  attorneys,  nonadmitted  recent  law 
school  graduates,  and  third-year  law  students.  The  auxilary  panel 
was  to  be  assigned  as  assistant  counsel  without  compensation.  Tims  far, 
the  idea  of  the  auxiliary  panel  has  not  been  implemented,  so  as  a 
practical  matter  this  district  has  only  one  panel. 

The  plan  of  the  northern  district  of  Texas  calls  for  two  panels,  a 
special  panel  of  lawyers  with  less  than  3  years’  experience,  who 
serve  as  uncompensated  cocounsel,  and  a  general  panel  of  lawyers  with 
more  than  3  years’  experience  who  provide  compensated  representation 
under  the  act.  (This  system  is  described  in  West,  “Address  to  the  1965 
Judicial  Conference  of  the  Fifth  Circuit,”  38  F.R.D.  351,  369-71 
(1966).) 

The  plan  of  the  western  district  of  Missouri  calls  for  general  panels, 
and  also  provides  for  a  “Current  Trial  List”  of  more  experienced  trial 
lawyers  at  the  division  point  in  Kansas  City.  Thus  far,  no  panel  has 
been  set  up  in  Kansas  City  since  they  have  a  private  defender  who 
handles  more  than  95  percent  of  the  appointments,  and  no  panel  is 
thought  necessary  for  the  occasional  outside  appointments. 

The  eastern  and  western  districts  of  Washington  have  two  panels, 
one  for  experienced  lawyers  qualified  to  handle  especially  difficult- 
cases,  and  one  for  less  experienced  men  who  are  assigned  cases  of  a 
more  routine  nature.  The  eastern  district  has  a  panel  of  about  35 
lawyers  of  5  to  10  years’  experience  who  have  been  appointed  “in  any 
case  that  seems  likely  to  go  to  trial.”  This  special  panel  has  received 
about  10  percent  of  the  total  appointments  in  that  period,  which  con¬ 
sisted  of  seven  kidnapping  cases,  one  Mann  Act  case,  one  Dyer  Act 
case  and  two  first  degree  murder  cases.  In  the  western  district,  no 
special  panel  was  created  in  the  southern  division  (Tacoma),  despite 
the  provisions  of  the  plan,  since  the  46  names  the  bar  association 
submitted  for  the  general  panel  included  so  many  experienced  criminal 
lawyers  that  a  special  panel  was  thought  unnecessary.  The  northern 
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division  (Seattle)  lias  a  special  panel  consisting  of  11  lawyers  of  15 
or  more  years’  experience  who  have  been  appointed  in  about  five  cases 
(2  percent  of  the  appointments  in  the  first  2  years  of  the  act)  where 
there  were  “difficult  questions  of  law  or  fact  requiring  an  experienced 
trial  man.”  These  cases  consisted  of  four  bank  robberies  and  an 
embezzlement. 

The  duty-day  lawyers  in  the  northern  district  of  Illinois  are 
chosen  from  two  panels,  a  small  “first  panel”  and  a  larger  “reserve 
panel.”  The  lawyers  on  the  first  panel,  who  tend  to  be  somewhat  more 
experienced  than  those  on  the  reserve  panel,  receive  most  of  the  duty- 
day  assignments.  The  reserve  panel  functions  as  its  name  implies. 

The  southern  district  of  California  divides  its  appointments  be¬ 
tween  a  private  defender  organization  and  panel  counsel  on  three 
different  panels,  divided  by  willingness  to  serve.  The  general  panel 
is  composed  of  150  attorneys  who  desire  to  serve  as  appointed  counsel. 
The  second  panel  consists  of  90  lawyers  who  will  serve  occasionally  if 
called  upon  by  court  or  commissioner.  The  third  panel  is  composed  of 
70  attorneys  of  considerable  experience  who  are  willing  to  serve  in 
exceptional  and  complex  cases  if  called  upon  by  a  judge.  The  general 
panel  of  150,  which  has  had  all  but  about  20  appointments  in  the  dis¬ 
trict,  is  subdivided  by  three  levels  of  experience  :  (1)  those  considered 
to  have  the  highest  level  of  competency  and  experience  of  any  mem¬ 
bers  of  the  general  panel;  (2)  those  who  will  do  a  competent  job 
representing  defendants  charged  with  all  but  the  most  serious  of 
crimes;  and  (3)  the  least  competent  counsel  or  new  and  inexperienced 
counsel,  who  can  be  called  upon  for  less  serious  felonies  or  misde¬ 
meanors. 

Another  sophisticated  multiple  panel  arrangement  is  in  operation 
in  the  District  Court  for  the  District  of  Columbia.  There  are  three 
panels.  Panel  1  consists  of  lawyers  having  experience  in  more  than 
five  Federal  felony  trials.  They  are  appointed  in  all  types  of  cases, 
including  capital  cases.  Panel  2  consists  of  lawyers  who  have  served 
in  from  two  to  five  Federal  felony  trials.  They  serve  in  all  felonies 
except  capital  cases.  Panel  3  consists  of  lawyers  who  have  had  experi¬ 
ence  in  less  than  two  felony  trials.  They  are  eligible  for  appointment  as 
uncompensated  associated  counsel.  At  present,  there  is  little  formal 
effort  to  make  regular  assignments  of  lawyers  in  panel  3.  so  if  asso¬ 
ciate-level  counsels  want  to  work  their  way  up  to  panel  2  or  1  they 
must  take  the  initiative  to  request  or  urge  their  appointment  as  asso¬ 
ciate  counsel,  or  to  locate  and  work  with  other  lawyers  on  whose  cases 
they  can  obtain  the  requisite  experience. 

B.  Sizes  of  Panels 

Criminal  Justice  Act  panels  can  also  be  differentiated  in  terms  of 
their  absolute  or  relative  size. 

At  one  extreme  are  those  districts  whose  panels  include  80  to  90  per¬ 
cent  of  the  lawyers  admitted  to  practice  in  the  district,  excluding  only 
lawyers  who  are  judges,  prosecutors,  retired,  or  inactive.  This  is  the 
procedure  specified  by  the  plans  in  about  six  districts,  including  Guam, 
eastern  and  western  Missouri,  middle  Tennessee,  Virgin  Islands,  and 
Wyoming.  In  addition,  this  is  the  actual  practice  in  other  districts 
including  Utah  and  northern  Mississippi.  (Northern  Mississippi  also 
excludes  lawyers  without  trial  experience,  those  with  less  than  3  years 
at  the  bar,  and  others  deemed  incompetent.)  Still  other  districts,  such 
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as  the  Western  District  of  Michigan,  include  all  but  a  few  of  the 
lawyers  in  each  of  the  counties  where  the  various  divisions  of  court 
sit.  Lawyers  in  the  outlying  counties  are  not  included.  These  large 
panels  are  consistent  with  the  following  recommendation  of  the  Ameri¬ 
can  Bar  Association  Project  on  Minimum  Standards  for  Criminal 
Justice: 

“Assignment  should  be  distributed  as  widely  as  possible  among 
qualified  members  of  the  Bar.  Every  lawyer  licensed  to  practice  law 
in  the  jurisdiction  experienced  in  active  trial  practice  and  familiar 
with  the  practice  and  procedure  of  the  criminal  courts  should  be 
included  in  the  roster  of  attorneys  from  which  assignments  are  made.” 
Standards  Relating  to  Providing  Defense  Services  26  (Tent,  draft 
1967). 

At  the  opposite  extreme  are  those  districts  having  a  small  and  highly 
selective  panel  in  relation  to  their  quantity  of  Criminal  Justice  Act 
appointments.  The  best  examples  are  central  California  (Los  Angeles) 
and  northern  Illinois  (Chicago).  Central  California,  which  had  1,190 
appointments  in  fiscal  1967,  has  had  a  panel  of  only  30  lawyers  since 
January  1967.  (Before  that  time  it  had  a  panel  of  hundreds.)  Northern 
Illinois,  which  had  626  appointments  in  fiscal  1967,  has  a  main  panel 
of  19  and  a  reserve  panel  of  about  80.  The  only  reason  these  districts 
can  function  with  such  small  panels  is  that  they  both  operate  on  a 
duty-day  arrangement,  Chicago  with  only  one  lawyer  per  day,  and 
Los  Angeles  with  four  weekly  teams  of  six  each  (21  regulars  and  a 
bullpen  of  six) . 

Most  districts  fall  between  these  two  extremes.  Typically  the  panels 
are  large,  consisting  of  from  two  to  10  times  as  many  lawyers  as  the 
number  of  yearly  Criminal  Justice  Act  appointments.  The  following 
tables  give  data  on  the  size  of  panels  in  each  district  for  which  we 
obtained  information.  These  eight  districts  are  thought  to  be  a  repre¬ 
sentative  cross-section  of  the  91  Federal  districts. 

SIZE  OF  PANEL  COMPARED  WITH  NUMBER  OF  DEFENDANTS  GIVEN  CRIMINAL  JUSTICE  ACT  APPOINTMENTS  IN 

8  DISTRICTS  IN  FISCAL  1967 


Number  of 

defendants  given  Size  of  Criminal  Interval  between  appointments 
District  Criminal  Justice  Justice  Act  panel  if  panel  appointed  one  at  a 

Act  appoint-  time,  in  rotation 

ments 


Central  California _  1,490  30  0.02  year  (7  days). 

Southern  California _  '900  2  150  0.17  year  (62  days). 

Connecticut _  169  416  2.5  years. 

Northern  Illinois _  626  8  99  0.16  year  (59  days). 

Western  Michigan _  40  450  11  years. 

Northern  Mississippi _  58 * 2 *  4  500  9  years  (approximately). 

Southern  New  York _  1  110  200  2  years. 

Western  Wisconsin _ _ —  24  190  8  years. 


‘Includes  only  the  approximate  number  of  appointments  not  given  to  the  private  defender  operating  in  this  district 

2  Only  the  general  panel;  the  160  members  of  the  other  2  panels  only  receive  about  a  dozen  appointments  a  year 

8  Composite  total  of  1st  panel  and  reserve  panel,  both  of  which  regularly  receive  appointments. 

4  Approximately. 

Source:  Administrative  Office  report  to  Judicial  Conference  Committee  To  Implement  the  Criminal  Justice  Act  Nov  3 
1967;  information  on  size  of  8  district  panels  obtained  by  this  study.  ’  '  ’ 


This  table  merely  gives  averages,  and  is  not  meant  to  imply  that 
appointments  are  allocated  evenly  among  various  panel  members.  This 
may  be  so,  but  it  is  not  a  necessary  condition.  For  example,  the  150 
lawyers  on  the  general  panel  in  southern  California  are  divided  into 
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three  experience  classifications;  panel  members  within  the  same  clas¬ 
sification  receive  approximately  the  same  number  of  appointments,  but 
the  totals  are  different  for  the  different  classifications.  Last  year,  mem¬ 
bers  of  the  most  experienced  classification  received  15  appointments, 
and  most  of  the  members  of  the  other  two  classes  received  approxi¬ 
mately  five  each.  The  following  table  shows  how  unevenly  the  appoint¬ 
ments  in  northern  Illinois  were  distributed  among  51  of  the  district’s 
99  panelists: 

DISTRIBUTION  OF  CRIMINAL  JUSTICE  ACT  APPOINTMENTS  IN  NORTHERN  DISTRICT  OF  ILLINOIS,  YEAR  ENDING 

AUG.  31,  1967 


Panel  attorneys  receiving 
this  many 

1st  panel  Reserve  panel 


Categories  of  appointments: 


41  to  45 . . _. . . .  1 

36  to  40... _ _ _ _ _ _  2 

31  to  35 _ 1  1 

26  to  30. . . . . . . . .  3 

21  to  25 . . .  3 

16  to  20 . 2  4 

11  to  15 . 2  3 

6  to  10 . 2  8 

1  to  5 _ 3  16 

0 . . . . .  48 


Total . .  19  80 


Source:  Our  study  of  northern  district  of  Illinois. 

This  pattern  results  because  most  of  the  duty  days  in  this  district 
are  assigned  to  about  15  members  of  the  first  panel  and  five  members 
of  the  reserve  panel. 

The  subject  of  selection  of  attorneys  from  panels  is  discussed  at 
length  in  a  later  section. 

C.  Staffing  of  panels 

Districts  whose  panels  consist  of  almost  every  lawyer  admitted  to 
practice  in  the  district  court  have  no  problem  of  staffing  the  panel. 
Their  panels  are  generally  made  up  by  the  chief  judge,  who  designates 
those  few  lawyers  who  will  be  excepted  from  the  list.  Where  the 
panels  are  more  selective,  the  processes  for  selecting  panel  members  are 
diverse. 

A  few  districts  have  provided  for  advisory  panels  or  committees  of 
lawyers  to  advise  on  the  operation  of  the  act.  The  principal,  if  not  the 
only,  function  of  these  committees  (where  they  have  functioned  at  all) 
has  been  to  put  together  the  initial  panel  of  attorneys.  Districts  whose 
plans  provide  specially  created  panels  or  committees  for  this  purpose 
include:  Connecticut,  northern  Illinois,  western  Missouri,  middle 
North  Carolina,  northern  Texas,  Utah,  and  eastern  and  western  Wis¬ 
consin.  Other  districts,  of  which  central  California  is  a  salient  example, 
have  extremely  active  bar  advisory  committees,  even  though  the  dis¬ 
trict  plan  makes  no  provision  for  them. 

The  most  common  source  of  names  for  Criminal  Justice  Act  panels 
are  the  bar  associations.  About  70  district  plans  invite  bar  associations 
to  submit  lists  of  names,  or  provide  that  the  clerk  or  judge  who  makes 
up  the  panel  will  consult  the  bar  association  or  associations.  About  a 


dozen  districts  also  provide  that  staff  attorneys  in  local  legal  aid  soci¬ 
eties  shall  be  placed  on  the  panels. 

The  next  most  common  way  to  make  up  panels  has  been  to  take 
volunteers,  especially  from  new  members  of  the  bar  and  attorneys 
who  had  taken  appointments  prior  to  the  act.  This  method  generally 
seems  to  have  been  sufficient  to  assure  a  suitably  sized  panel.  It  has 
been  especially  successful  in  Los  Angeles  (since  January  1967)  and 
Chicago,  where  the  panels  were  advertised  to  be  small  and  selective. 
In  each  instance,  there  were  considerably  more  volunteers  than  the 
intended  size  of  the  panel,  and  additional  lawyers  have  continued  to 
clamor  for  inclusion  on  the  panel.  Such  eagerness  has  not  been  reported 
in  districts  with  larger  panels  and  fewer  appointments.  If  this  con¬ 
trast  evidences  the  bar’s  greater  desire  to  serve  on  small  panels  than 
on  large  ones,  the  reasons  are  doubtless  very  diverse.  They  may  include 
the  natural  tendency  to  desire  inclusion  in  a  select  group,  a  lawyer’s 
instinct  that  inclusion  will  be  deemed  a  mark  of  professional  com¬ 
petence  that  will  increase  his  stature  as  retained  counsel,  or  perhaps 
even  an  indication  that  the  hourly  fees  for  Criminal  Justice  Act  cases 
are  not  as  noncompensatory  as  the  bar  contends,  especially  if  appoint¬ 
ments  can  be  obtained  on  a  volume  basis. 

Some  districts  sent  out  questionnaires  to  all  lawyers  in  the  district, 
and  enrolled  on  the  panel  all  those  who  demonstrated  a  desire  to 
participate  in  Criminal  Justice  Act  representation.  Sometimes  the 
solicitation  of  panel  members  was  accompanied  by  considerable  pub¬ 
licity  and  informal  pressure.  The  district  of  Connecticut  commenced 
its  effort  by  a  letter  from  the  chief  judge  to  all  members  of  the  Fed¬ 
eral  bar,  urging  them  to  volunteer  and  to  attend  an  introductory 
symposium  on  the  act  at  the  Yale  Law  School.  Special  efforts  were 
made  to  recruit  senior  partners  of  the  State’s  most  prestigious  law 
firms,  and  other  prominent  members  of  the  bar  such  as  the  dean  of 
the  Yale  Law  School  and  several  Yale  professors.  Having  the  panels 
conspicuously  populated  with  people  who  would  not  normally  take 
criminal  cases,  even  for  pay,  was  apparently  thought  helpful  in  getting 
the  act  off  to  a  good  start.  These  efforts  were  successful  in  recruiting 
a  panel  of  about  400  men,  including  many  whose  prominence,  according 
to  an  informed  local  observer  “is  sometimes  equaled  only  by  their  in¬ 
experience  in  criminal  practice.”  The  question  of  experience  is  dis¬ 
cussed  in  a  later  section. 

In  connection  with  our  inquiry  into  the  staffing  of  Criminal  Justice 
Act  panels,  we  sought  to  determine  the  reasons  why  lawyers  volunteered 
or  consented  to  serve  as  Criminal  Justice  Act  panelists.  Our  ques¬ 
tionnaire  requested  lawyers  to  indicate  the  two  most  important  rea¬ 
sons  why  most  attorneys  in  their  district  took  Criminal  Justice  Act 
appointments.  We  suggested  nine  possibilities  and  invited  suggestions 
of  others.  Listed  in  order  of  preference,  the  choices  selected  by  about 
230  lawyers  in  10  districts  were  as  follows: 
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LAWYERS'  OPINIONS  ON  2  MOST  IMPORTANT  REASONS  WHY  MOST  ATTORNEYS  IN  THEIR  DISTRICT  TAKE 

CRIMINAL  JUSTICE  ACT  APPOINTMENTS 


Rank  Choice  Number 

checked 


1  Moral  commitment  as  officer  of  the  court _ _ _ _ _  120 

2  To  gain  experience . . - . - . . . .  85 

3  Moral  commitment  to  indigent  accused _ _ _  58 

4  To  build  a  professional  reputation  generally _ _ *. _  33 

5  To  make  money  (i.e.,  help  pay  bills  where  income  from  practice  is  insufficient) _  30 

6  To  establish  contacts  that  will  lead  to  fee-paying  clients  in  criminal  cases _  18 

7  To  get  a  change  of  pace  from  regular  practice . . . . .  17 

8  Other  (various  reasons  written  in) _ _ _ _ _  31 


Source:  Questionnaire  to  defense  attorneys,  question  17,  appendix. 

The  profile  of  reasons  was  quite  similar  from  district  to  district  with 
two  exceptions.  Only  in  the  large  urban  districts  (New  York,  Chicago, 
San  Diego)  did  any  significant  number  of  lawyers  offer  the  reasons  of 
building  a  reputation  (four)  or  establishing  contacts  (six).  And  only 
in  districts  with  a  high  volume  of  appointments  per  panel  member 
(Chicago,  San  Diego)  did  a  significant  number  of  lawyers  choose  mak¬ 
ing  money  (five)  as  a  significant  factor. 

D.  Experience  of  panel  members 

Criminal  Justice  Act  panels  in  most  districts  include  a  large  propor¬ 
tion  of  lawyers  inexperienced  in  criminal  matters  and  especially  in 
Federal  criminal  trials.  In  addition,  most  panels  are  overstaffed  and 
underused.  We  believe  that  conditions  in  the  district  of  Connecticut 
are  typical  of  those  in  many,  if  not  most,  Federal  districts.  Their  panel 
of  416  (about  10  percent  of  the  State’s  bar)  contains  many  lawyers 
who  signed  up  with  the  understanding  that  they  would  be  asked  to 
take  cases  only  in  the  rarest  of  unforeseeable  emergencies,  an  expec¬ 
tation  that  has  not  been  disappointed.  In  the  2  years  since  the  act,  only 
151  panelists  have  been  assigned  (taking  a  total  of  243  appointments ; 
47  other  appointments  were  given  to  33  nonpanel  lawyers).  Bar  coor¬ 
dinators  and  U.S.  commissioners  in  this  district  are  unanimously  of  the 
opinion  that  almost  all  of  the  panelists  who  are  available  and  willing 
to  serve  have  already  been  appointed.  The  difference  between  the  416 
panelists  and  the  151  who  have  already  served  is  “deadwood,”  as  one 
bar  coordinator  described  it.  About  half  of  this  group  have  been  asked 
to  take  a  case,  but  the  other  half  have  not  been  called  because  the  coor¬ 
dinators  assume  they  are  only  on  the  panel  for  window  dressing  and 
would  refuse  an  appointment  on  one  pretext  or  another. 

The  district  of  Connecticut  has,  in  effect,  two  panels.  There  is  the 
official  panel,  made  up  of  attorneys  who  signed  up  at  the  outset,  plus 
those  whose  names  have  been  added  over  the  years.  The  fact  that  a 
lawyer’s  name  appears  on  this  official  panel  says  almost  nothing  about 
his  actual  readiness,  willingness,  or  ability  to  accept  and  fulfill  an 
appointment.  Then  there  is  a  second  and  much  smaller  “working  list  ” 
which  the  person  who  selects  counsel  maintains  or  keeps  in  his"  head 
of  attorneys  who  aie,  m  fact,  willing  and  able  to  serve.  iVIost  appoint¬ 
ments  are  made  from  this  list.  1 

When  the  Connecticut  panel  was  originally  formed,  each  lawyer  sub¬ 
mitted  thorough  biographical  information,  which  yields  valuable"  in¬ 
formation  on  the  age  and  experience  of  panel  members.  It  is  also  in¬ 
structive  to  compare  the  profile  for  all  panel  members  with  the  profile 
of  those  who  have  actually  received  Criminal  Justice  Act  appoint¬ 
ments. 
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AGES  OF  CRIMINAL  JUSTICE  ACT  PANELISTS  AS  A  WHOLE  AND  OF  THOSE  WHO  HAVE  RECEIVED  CRIMINAL  JUSTICE 

ACT  APPOINTMENTS,  DISTRICT  OF  CONNECTICUT 


Percent  of  counsel  falling  in 
this  age  group 


Panelists  as  Panelists  who 

a  whole  have  received 

appointments 


Under  30 . . . . . _ . _ .  21  39 

31  to  35 . . . . . . . .  19  26 

36  and  over. _ _ _ _ _ _ _ _ _ _ _  60  35 


Total . . .  100  100 


Source:  Our  study  of  the  district  of  Connecticut. 

There  is  a  widespread  belief  that  most  criminal  appointments  are 
given  to  youthful  and  inexperienced  counsel.  The  age  profile  in  the 
foregoing  table  confirms  the  point  about  youth.  Although  only  40  per¬ 
cent  of  the  panelists  are  35  or  under,  lawyers  of  this  age  are  handling 
65  percent  of  the  appointments  in  the  district  of  Connecticut. 

On  the  other  hand,  the  information  on  the  experience  of  counsel  who 
have  been  appointed  in  the  district  of  Connecticut  indicates  that  they 
are  slightly  more  experienced  than  the  general  run  of  the  panel,  which 
is  probably  fairly  representative  of  the  bar  as  a  whole.  In  order  to 
obtain  some  basis  for  comparing  the  varied  types  and  duration  of  ex¬ 
perience  originally  reported  by  panel  members,  Prof.  Steven  B.  Duke 
constructed  a  rating  scale  and  assigned  point  values  for  each  experi¬ 
ence  category.  For  example,  6  points  was  given  for  one  to  five  Federal 
criminal  trials,  5  points  for  six  to  10  State  court  trials,  3  points  for 
less  than  a  year  as  a  state  prosecutor  or  5  points  for  Federal  prosecu¬ 
tion  for  the  same  period,  1  point  for  plea  work  in  a  minor  state  court 
for  1  to  5  years  and  so  on.  On  that  basis,  the  experience  profile  of 
lawyers  on  the  panel  and  of  lawyers  who  were  subsequently  appointed 
to  one  or  more  Criminal  Justice  Act  cases,  was  as  follows: 

PRIOR  EXPERIENCE  OF  CRIMINAL  JUSTICE  ACT  PANELISTS  AS  A  WHOLE  AND  OF  THOSE  WHO  HAVE  RECEIVED 
CRIMINAL  JUSTICE  ACT  APPOINTMENTS,  DISTRICT  OF  CONNECTICUT 


Percent  of  counsel  falling  in  this 
group 


Experience  points 


Classification  and  equivalent  experience 


Panelists  as  a 
whole 


Panelists  who 
have  been 
appointed- 
weighted  for 
number  of 
appointments  1 * 


Over  10  F  2.. 
Over  10  NF  3 

7  to  9 . 

5  to  6 _ 

3  to  4 . 

0  to  2 . . 


Total 


Excellent:  Over  10  trials  in  Federal  court _ 

Excellent:  Over  10  trials  in  state  superior  court  plus  ex¬ 
perience  as  state  prosecutor. 

Good:  6  to  10  trials  in  Federal  court;  or  over  10  trials  in 
state  superior  court. 

OK:  1  to  5  trials  in  Federal  court;  or  6  to  10  trials  in  state 
superior  court;  or  over  1  year  as  state  prosecutor. 

Fair:  Over  10  guilty  pleas  in  Federal  court  or  state  superior 
court. 

Poor:  From  no  experience  up  to  3  guilty  pleas  in  Federal 
court,  or  1  to  5  trials  in  state  superior  court. 


28 

30 

8 

9 

18 

21 

11 

13 

10 

11 

25 

16 

100 

100 

1  Does  not  include  Criminal  Justice  Act  experience. 

•  With  Federal  court  experience. 

*  Without  Federal  court  experience. 

Source:  Our  study  of  the  district  of  Connecticut. 
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This  table  shows  that  the  panel  members  who  were  appointed  in 
Connecticut,  though  they  were  younger  than  the  panel  at  large,  tended 
to  be  somewhat  more  experienced.  But  despite  that,  there  were  still  27 
percent  of  the  appointed  panel  members  who  had  never  tried  a  Federal 
criminal  case  or  had  equivalent  experience  (5  points  or  more).  On 
the  other  hand,  about  40  percent  of  the  lawyers  appointed  had  tried 
10  Federal  cases  or  had  equivalent  experience  (10  points  or  more). 
The  extent  of  experience  shown  in  this  table,  as  reported  by  lawyers, 
may  understate  the  actual  facts.  Considering  the  known  purpose  of 
the  inquiry,  lawyers  may  have  assumed  unaccustomed  modesty  in  the 
hope  that  they  would  not  be  called  on  to  enlarge  their  trial  experience 
in  Federal  criminal  cases.  On  the  other  hand,  lawyers  who  were 
anxious  to  gain  experience  on  the  panel  may  have  somewhat  over¬ 
stated  their  qualifications. 

The  Connecticut  panel’s  experience,  if  accurately  reported,  is  mark¬ 
edly  less  than  the  experience  of  panel  lawyers  in  the  northern  district 
of  Illinois.  This  is  what  one  would  expect  when  comparing  a  panel 
of  predominantly  general  practitioners  or  noncriminal  law  specialists 
with  a  panel  composed  of  lawyers  in  a  large  urban  area  where  there 
are  many  experienced  practitioners  of  criminal  law.  The  median  age 
of  the  panelists  on  the  northern  Illinois  first  panel  is  38,  about  the  same 
as  Connecticut.  The  average  number  of  Federal  criminal  trials  par¬ 
ticipated  in  by  members  of  this  panel  was  45  and  the  median  was 
20.  Panelists  had  also  participated  in  an  average  of  139  and  a  median 
of  75  pleas  and  sentences  in  Federal  courts.  Eleven  of  the  19  had  served 
as  prosecutors  in  the  U.S.  attorney’s  office.  In  the  opinion  of  a  qualified 
local  observer,  six  to  10  of  the  Chicago  panelists  are  experts  in  Federal 
criminal  law,  and  an  additional  15  to  20  have  excellent  qualifications 
for  that  practice. 

The  experience  and  qualifications  of  panel  members  vary  widely 
from  district  to  district.  The  information  set  out  on  this  question  in 
the  three  succeeding  tables  was  gathered  from  questionnaires  sent  to 
panel  members  in  the  seven  representative  districts.  The  names  were 
generally  chosen  at  random  from  two  classes,  those  who  had  received 
Criminal  Justice  Act  appointments,  and  those  who  had  not.  A  table 
showing  the  number  of  questionnaires  sent  out  and  returned,  by  dis¬ 
tricts,  appears  in  the  appendix.  The  information  on  these  question¬ 
naires  reflects  the  responding  lawyer’s  experience  through  the  summer 
of  1967,  including  experience  on  Criminal  Justice  Act  cases  in  the  first 
2  years  of  the  act. 

Questions  concerning  the  nature  of  panelists’  prior  legal  experience . 
revealed  exactly  what  one  would  expect.  The  degree  of  experience  of 
Criminal  Justice  Act  panel  members  varied  widely  from  district  to 
district  according  to  the  size  and  method  of  recruiting  the  panel  and 
the  degree  of  experience  available  in  the  bar  from  which  the  panel 
was  drawn.  The  questionnaire  responses  thought  most  indicative  of 
relative  experience  are  shown  below. 
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CRIMINAL  JUSTICE  ACT  PANEL  LAWYERS’  EXPERIENCE  AS  PROSECUTORS  AND  CRIMINAL  LAW  SPECIALISTS 


District 


Questionnaire 
responses 
(equals  100 
percent) 


Number  of  lawyers  reporting  some 
experience 


In  private  practice, 
As  prosecutor  specializing  in 

criminal  law 


Number  Percent  Number  Percent 


Southern  California .  21  10  48  13  62 

Connecticut . 40  10  25  7  17 

Northern  Illinois. . 36  18  50  18  50 

Western  Michigan... . 53  11  21  7  13 

Northern  Mississippi . 48  14  29  5  5 

Southern  New  York . 14  9  64  14  100 

Western  Wisconsin . 14  1  7  3  21 


Source:  Questionnaire  to  defense  attorneys,  question  3,  appendix. 

CRIMINAL  JUSTICE  ACT  PANEL  LAWYERS’  EXPERIENCE— NUMBER  OF  PERSONS  DEFENDED  OR  PROSECUTED 

IN  FELONY  CASES 


Number  of  persons  defended  or  prosecuted  (in  felony  cases) 


Question-  - - 

naire  In  state  courts  In  Federal  courts 

District  responses  -  - 

(equals  100  15  or  more  15  or  more 

percent)  0  to  14  -  0  to  14  — - 

Number  Percent  Number  Percent 


Southern  California .  21  13  8  38  14  7  33 

Connecticut. . 40  22  18  45  31  7  17 

Northern  Illinois... .  36  12  24  67  17  16  44 

Western  Michigan _  53  32  20  38  42  3  6 

Northern  Mississippi....  48  14  35  78  43  5  10 

Southern  New  York _  14  6  8  57  6  8  57 

Western  Wisconsin . .  14  8  6  43  12  0  0 


Source:  Questionnaire  to  defense  attorneys,  question  4,  appendix. 

CRIMINAL  JUSTICE  ACT  PANEL  LAWYERS’  EXPERIENCE— NUMBER  OF  CRIMINAL  TRIALS  IN  FELONY  CASES 


Number  of  criminal  trials  (in  felony  cases) 
Questionnaire - 


responses  In  state  courts  In  Federal  courts 

District  (equals  100  -  - 

percent)  6  or  more  6  or  more 

0  1  to  5  — - - - - —  0  1  to  5  — - 

Number  Percent  Number  Percent 


Southern  California . 21  4  10  7  33  4  12  5  24 

Connecticut _  40  17  8  15  37  21  13  6  15 

Northern  Illinois _  36  4  9  22  61  11  9  15  42 

Western  Michigan . .  53  12  21  21  40  29  7  3  6 

Northern  Mississippi . .  48  2  12  34  71  21  20  7  14 

Southern  New  York. . .  14  3  2  8  57  5  1  8  57 

Western  Wisconsin _  14  64  4  29  93  0  0 


Source:  Questionnaire  to  defense  attorneys,  question  6,  appendix. 

The  districts  whose  panelists  show  the  highest  level  of  experience  in 
the  foregoing  tables  are  southern  California,  northern  Illinois,  and 
southern  New  York.  All  three  of  these  districts  have  a  high  proportion 
of  panelists  who  report  experience  as  prosecutors  and  specialization  in 
criminal  law. 

A  substantial  number  of  the  panelists  had  prosecuted  or  defended 
many  defendants  in  state  court.  From  40  to  80  percent  of  those  re¬ 
sponding  in  all  seven  districts  had  prosecuted  or  defended  more  than 
15  state  defendants.  But  the  difference  in  type  of  experience  shows  up 
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strikingly  in  the  figures  on  Federal  defendants.  About  50  percent  of 
those  responding  from  Illinois  and  New  York  had  prosecuted  or  de¬ 
fended  15  or  more  Federal  defendants,  while  less  than  10  percent  of 
those  responding  from  Michigan,  Mississippi,  or  Wisconsin  claimed 
such  experience. 

The  table  on  number  of  criminal  trials  by  panelists  shows  that  a 
substantial  proportion,  from  a  fifth  to  over  a  half,  of  all  of  the  panel¬ 
ists  had  never  participated  in  a  Federal  criminal  trial.  Only  in  Illinois 
and  New  York  were  there  significant  proportions  (40  to  60  percent) 
who  had  tried  six  or  more  cases  in  Federal  court.  The  level  of  experi¬ 
ence  in  State  criminal  trials  was  higher  for  all  districts. 

Other  questionnaire  responses,  omitted  here  in  the  interests  of  space, 
show  that  most  of  the  panelists  in  all  districts  have  had  substantial 
experience  in  civil  trial.  They  also  show  that  the  criminal  experience 
gained  by  counsel  in  Illinois  and  New  York  was  predominantly  on  a 
retained  basis,  whereas  most  of  the  criminal  experience  obtained  by 
counsel  in  the  other  districts  was  in  appointed  cases.  About  60  percent 
of  the  lawyers  who  responded  from  Michigan,  Wisconsin,  and  Missis¬ 
sippi  did  not  represent  defendants  on  a  retained  basis  in  Federal  crim¬ 
inal  trials.  The  proportion  who  did  not  take  Federal  criminal  retain¬ 
ers  was  well  under  50  percent  in  California,  Illinois,  and  New  York. 

As  stated  at  the  outset,  all  of  this  is  just  what  one  would  expect.  Dis¬ 
tricts  like  Illinois  and  New  York  have  the  volume  of  criminal  business, 
in  Federal  and  state  court,  to  develop  a  specialized  Federal  criminal 
bar,  many  with  experience  as  prosecutors.  The  panels  in  both  districts 
apparently  contain  a  substantial  number  of  such  individuals.  The  bar 
in  the  other  districts  is  far  less  numerous  and  far  less  concentrated. 
There  is  no  “criminal  bar”  in  northern  Mississippi,  western  Michigan, 
or  western  Wisconsin.  Most  lawyers  are  general  practitioners  with 
some  state  court  criminal  experience  but  with  relatively  little  Federal 
criminal  experience  and  almost  no  trial  experience  in  Federal  crim¬ 
inal  cases. 

It  is  virtually  impossible  to  develop  substantial  Federal  criminal 
experience  in  many  districts.  In  the  western  district  of  Wisconsin,  for 
example,  there  were  only  five  criminal  trials  in  fiscal  1965,  none  in 
1966  and  only  three  in  1967.  Nor  is  this  an  isolated  phenomenon.  Dur¬ 
ing  fiscal  1966,  there  were  21  Federal  districts  (23  percent  of  the  total) 
that  had  an  average  of  less  than  one  criminal  trial  per  month  in  the 
whole  district.  Even  if  all  of  these  trials  were  conducted  by  only  a 
handful  of  lawyers  (an  unlikely  situation)  it  would  be  years  before 
any  lawyers  were  thoroughly  experienced  in  Federal  criminal  defense. 
Even  in  relatively  large  cities,  legal  business  may  be  distributed  so 
evenly  among  the  bar  that  there  is  no  highly  experienced  segment  of 
the  bar  giving  primary  attention  to  criminal  matters. 

A  panel  that  is  recruited  by  volunteers  or  by  pressure  upon  the  bar 
at,  large  is  likely  to  mirror  the  profile  of  experience  in  the  bar  at  large. 
The  panel  cannot  have  more  experienced  Federal  criminal  trial  lawyers 
than  there  are  in  the  district  court  bar,  and  unless  special  efforts  are 
made  to  recruit  experience,  it  is  likely  to  have  much  less.  Should  spe¬ 
cial  efforts  be  made  to  obtain  experienced  lawyers  for  Criminal  Justice 
Act,  panels  ? 

Some  would  urge  that  it  is  sufficient  if  the  Criminal  Justice  Act 
panel  is  simply  a  fair  cross-section  of  the  criminal  experience  of  the 
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bar.  A  Michigan  lawyer  voiced  this  sentiment  in  explaining  why  lie 
rejected  the  idea  of  evaluating  the  adequacy  of  legal  services  furnished 
by  Criminal  Justice  Act  counsel : 

“Every  lawyer  who  has  passed  the  bar  must,  as  far  as  the  law  is 
concerned,  be  considered  adequate.  To  question  this  charming  but 
highly  useful  myth  will  probably  open  a  Pandora’s  box  for  our 
profession  *  *  *.  This  myth  is  too  useful  and  too  fundamental  to  be 
discarded.” 

Another  lawyer  in  the  same  district  gave  eloquent  voice  to  the  argu¬ 
ment  for  obtaining  the  most  experienced  counsel  possible.  In  making 
suggestions  for  improving  the  act,  he  wrote : 

“The  practice  of  appointment  by  rotation  is  abused.  How  a  lawyer 
who  has  done  nothing  for  30  years  except  tax  law  and  corporation 
mergers  can  defend  a  criminal  case  escapes  me ;  he  is  no  more  competent 
in  a  criminal  court  that  I  am  competent  in  admiralty,  and  I  don’t  pre¬ 
sume  such  competence.  A  person  charged  with  crime,  although  indi¬ 
gent,  should  not  have  to  take  potluck  among  form  fillers  and  abstract 
examiners  in  order  to  find  counsel.  If  competent  criminal  lawyers  are 
paid  bar  rates  they  can  be  easily  found.” 

Even  a  lawyer  who  has  extensive  experience  in  the  state’s  courts 
may  feel  at  a  loss  in  a  Federal  criminal  case.  A  lawyer  in  northern 
Missisippi  gave  this  comment  on  his  questionnaire : 

“I  do  not  accept  cases  in  Federal  court  voluntarily;  I  do  not  main¬ 
tain  a  library  of  Federal  cases  and  statutes.  My  practice  is  limited 
by  choice  and  time  to  state  courts.  I  do  not  feel  that  I  can  properly 
represent  a  defendant  in  Federal  court  without  an  unusual  amount 
of  study  and  research  which  my  practice  does  not  permit  without  caus¬ 
ing  me  to  neglect  my  clients.  In  fairness  to  defendants  in  Federal 
court  and  to  practicing  attorneys,  I  feel  that  only  those  attorneys  who 
regularly  engage  in  Federal  practice  should  be  appointed.” 

That  comment,  of  course,  expresses  an  ideal  that  is  easier  to  imple¬ 
ment  in  large  volume  districts  with  a  specialized  bar  than  in  smaller 
ones  where  members  of  the  bar  are  predominantly  general  practi¬ 
tioners. 

E.  Periodic  review  of  panels 

Most  district  plans  require  periodic  updating  of  the  names  on  the 
panel.  This  requirement  is  generally  ignored.  Although  new  names 
are  occasionally  added  in  most  districts,  we  encountered  very  little 
evidence  of  anj^  efforts  to  review  the  panels  or  to  delete  names  for  any 
reason. 

We  feel  that  the  district  of  Connecticut  is  representative.  Persons 
familiar  with  the  410  names  on  its  panel  state  that  about  TO  are  now 
unavailable  through  attrition  by  death,  retirement,  public  office,  dis¬ 
barment,  or  other  calamities.  For  example,  the  presently  constituted 
panel  contains  at  least  one  presently  serving  state  judge,  a  state 
prosecutor,  and  a  U.S.  commissioner. 

The  only  exception  called  to  our  attention  was  the  northern  district 
of  Mississippi.  Although  its  panel  includes  about  90  percent  of  the 
lawyers  in  the  district,  a  new  panel  has  been  constituted  each  year 
by  obtaining  current  lists  of  lawyers  from  each  of  the  37  counties  in 
the  district.  The  chief  judge  has  personally  reviewed  the  panel  at 
least  once  each  year  to  delete  the  names  of  lawyers  who  are  engaged  as 
prosecutors  or  judges,  or  who  he  feels  should  be  excused  on  grounds 
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of  advanced  age,  ill  health  or  inexperience.  Deletions  are  also  made 
during  the  year.  When  any  counsel’s  performance  has  been  unsatis¬ 
factory  in  the  opinion  of  the  chief  judge,  he  is  immediately  and  quietly 
dropped  from  the.  panel  without  even  notifying  him.  (The  panel  is  so 
large  and  appointments  so  infrequent  that  it  may  be  years  before  he 
realizes  he  has  been  dropped.) 

As  a  result  of  suggestions  made  in  the  course  of  our  study,  a  panel 
evaluation  procedure  was  initiated  in  the  southern  district  of  Cali¬ 
fornia  by  which  the  district  judges,  U.S.  commissioner,  U.S.  attorney, 
private  defenders,  and  bar  association  representatives  deleted  15  law¬ 
yers  from  the  panel  and  upgraded  or  downgraded  the  experience  clas¬ 
sification  of  about  60  others.  Future  evaluations  are  scheduled  on  a 
quarterly  basis. 

III.  WAIVER  OF  COUNSEL  BEFORE  COMMISSIONER  OR  COURT 

There  are  no  specific  figures  on  waiver  of  counsel  before  the  U.S. 
commissioner,  except  such  as  can  be  inferred  from  the  fact  (discussed 
hereafter)  that  judges  appoint  70  percent  of  the  Criminal  Justice  Act 
counsel  and  commissioners  only  appoint  30  percent.  This  suggests  that 
most  defenclents  waive  counsel  before  the  commissioner.  If  a  defendant 
waives  counsel  before  the  commissioner  he  will  be  further  instructed 
and  have  a  right  to  receive  appointed  counsel  when  he  comes  before 
the  court,  and  at  least  half  of  the  district  plans  require  a  commissioner 
to  inform  the  defendant  of  this  fact.  Of  course,  the  effect  of  so  advising 
the  defendant  may  be  only  to  encourage  waiver  before  the  commis¬ 
sioner.  Most  plans  provide  that  waivers  of  counsel  before  commissioner 
or  court  shall  all  be  made  in  writing,  signed  by  the  defendant,  on  ap¬ 
proved  forms. 

The  Administrative  Office  maintains  detailed  figures  on  defendants 
who  waive  coimsel  before  the  court.  The  national  total  was  constant 
at  20  percent  of  all  defendants  in  fiscal  1964  and  1965 — the  2  years  pre¬ 
ceding  the  Criminal  Justice  Act — but  it  declined  to  17  percent  in  1966, 
the  first  year  of  the  act.  On  the  basis  of  information  gathered  in  our 
interviews  with  judges,  which  we  cannot  otherwise  authenticate,  we  at¬ 
tribute  this  drop  to  the  fact  that  judges  and  commissioners  were  some¬ 
what  more  willing  to  appoint  counsel  and  to  urge  a  defendant  not  to 
waive  counsel  when  compensation  was  available  for  the  lawyer.  We 
found  quite  a  few  instances  where  judges  engaged  in  strenuous  advo¬ 
cacy  to  talk  an  elegible  defendant  out  of  waiving  counsel,  and  some 
where  they  even  appointed  counsel  to  advise  the  defendant  when  he 
was  adamant  against  appointment.  The  judicial  preference  against 
waiver  is  doubtless  partly  attributable  to  the  trend  of  Supreme  Court 
decisions  emphasizing  the  importance  of  counsel  and  giving  cause  to 
question  the  validity  of  some  pleas  entered  without  the  benefit  of 
counsel,  even  though  counsel  was  waived  as  contemplated  in  rule  44(a) 
of  the  Federal  Rules  of  Criminal  Procedure. 

The  following  table  shows  that  there  are  extreme  variations  in  rate 
of  waiver  in  different  areas  of  the  country,  with  the  average  rate  gen¬ 
erally  being  low  in  the  Northeast;  medium  in  the  West,  Midwest,  and 
border  states ;  and  high  in  the  South. 
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PERCENT  OF  ALL  DEFENDANTS  WHOSE  CASES  WERE  DISPOSED  OF 

WHO  HAD  WAIVED  COUNSEL  i 

IN  FISCAL 

1964,  1965,  AND 

1966 

Circuit 

1964 

1965 

1966 

District  of  Columbia _ ...  _  _ _ 

0 

0.02 

0 

1st _ 

12 

10 

7 

2d _ 

4 

4 

2 

3d _ 

7 

3 

4 

4th _ 

24 

19 

18 

5th _ 

40 

37 

36 

6th _ 

22 

19 

16 

7th .  .  _ 

6 

6 

5 

8th _ _ 

15 

15 

11 

9th _  _ 

17 

21 

10 

10th _ _ _ _ _ 

17 

12 

13 

National  average...  ..  __  _  _  __  ...  ..  ...  .  .. 

20 

20 

17 

1  Does  not  include  a  substantial  number,  from  10  to  12  percent  on  a  national  basis  in  these  3  years,  for  whom  records 
do  not  disclose  whether  they  had  retained  counsel  or  whether  they  had  waived  counsel. 

Source:  Special  statistical  data  supplied  by  the  Administrative  Office  of  U.S.  Courts. 

An  examination  of  figures  for  individual  districts  suggests  that  the 
presence  of  certain  types  of  criminal  cases  on  the  docket  is  an  ex¬ 
tremely  important  single  factor  in  determining  the  proportion  of 
waivers  of  counsel,  and  will  explain  some  of  the  differences  that  first 
appear  attributable  to  geography.  Thus,  in  fiscal  1965  three  districts 
in  the  fifth  and  ninth  circuits  had  2,730  waivers  of  counsel,  40  percent 
of  the  national  total :  Southern  California  (1,065 ;  32  percent) ,  southern 
Texas  (805;  63  percent),  and  western  Texas  (860;  59  percent).  These 
three  districts  are  principally  responsible  for  the  prominence  of  their 
circuits  in  the  overall  total  of  waivers  of  counsel. 

The  reason  for  the  high  number  of  waivers  in  these  three  districts 
is  the  large  number  of  immigration  and  naturalization  cases  on  their 
dockets.  In  the  southern  district  of  California,  about  35  percent  of 
the  criminal  docket  consists  of  immigration  cases.  About  85  percent 
of  these  immigration  cases  are  cases  of  illegal  entry  into  the  United 
States.  The  national  rate  of  conviction  or  guilty  plea  in  illegal  entry 
cases  is  over  95  percent.  Although  nominally  a  felony,  this  charge  is 
treated  like  a  petty  offense.  As  a  matter  of  practice  the  court  will 
appoint  counsel  if  the  defendant  so  requests  after  being  advised  of  his 
right  to  counsel,  but  the  court  does  not  urge  defendants  to  take  ap¬ 
pointed  counsel  for  this  charge.  About  75  percent  of  the  defendants 
charged  with  illegal  entry  in  the  southern  district  of  California  waive 
counsel,  apparently  in  the  belief  that  they  would  not  be  benefited  by 
the  assistance  of  counsel.  If  counsel  were  appointed,  it  would  increase 
the  number  of  Criminal  Justice  Act  appointments  in  southern  Cali¬ 
fornia  by  about  500  per  year.  This  district  court’s  willingness  to  have 
counsel  waived  in  illegal  entry  cases  is  in  marked  contrast  to  its 
attitude  in  every  other  criminal  case,  where  the  court  strenuously  urges 
eligible  defendants  against  waiving  counsel;  there  are  only  two  or 
three  waivers  of  counsel  per  year  from  all  other  classes  of  defendants 
in  southern  California. 

The  western  district  of  Texas,  which  has  the  largest  number  of 
immigration  cases  in  the  country,  also  has  about  80  percent  waivers  of 
counsel  in  illegal  entry  cases.  The  judge  usually  will  not  accept  a  waiver 
of  counsel  in  any  other  Federal  crime,  but  in  illegal  entry  cases  he  will 
appoint  counsel  only  if  the  defendant  requests  appointment  after 
hearing  the  formal  explanation  of  his  rights. 
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The  three  extraordinary  districts  of  southern  California,  southern 
Texas  and  western  Texas  had  80  percent  of  the  immigration  and 
naturalization  cases  commenced  in  the  whole  Nation  in  fiscal  1966.  If 
we  delete  these  three  districts  from  the  circuit  and  national  figures, 
the  rates  of  waiver  appear  as  shown  in  the  following  table: 

EFFECT  OF  HIGH  RATES  OF  WAIVER  OF  COUNSEL  IN  3  DISTRICTS  WITH  HUGE  IMMIGRATION  CASELOADS  ON  RATE 
OF  WAIVER  IN  THEIR  CIRCUITS  AND  IN  THE  NATION,  FISCAL  1964,  1965,  AND  1966 


Percent  of  defendants  acquitted 
or  sentenced  who  waived  counsel 

Circuit  - - 

1964  1965  1966 


5th— All  districts _  40  37  36 

Excluding  southern  and  western  Texas _ _ —  30  26  26 

9th — All  districts _  17  21  10 

Excluding  southern  California.. _ _  10  8  7 

National — All  districts _ 20  20  17 

Excluding  southern  and  western  Texas  and  southern  California . .  17  14  13 


Source:  Derived  from  table  in  special  statistical  data  supplied  by  the  Administrative  Office  of  U.S.  Courts. 

While  the  national  figLires  on  waiver  for  all  crimes  show  a  sharp 
drop  in  the  first  year  of  the  Criminal  Justice  Act  (20  to  IT  percent), 
the  drop  is  much  less  pronounced  (14  to  13  percent)  when  the  waiver 
figures  for  the  three  large  immigration  districts  are  removed.  This 
must  be  because  the  proportion  of  waivers  in  immigration  cases 
dropped  sharply  in  these  three  districts  after  the  act  went  into  effect, 
whereas  the  number  of  waivers  in  other  crimes  declined  only  slightly. 
There  was  a  sharp  reduction  in  the  proportion  of  waivers  outside  these 
three  districts  from  1964  to  1965  (17  to  14  percent).  Speculation 
suggests  one  possible  reason  for  this  odd  pattern.  Fiscal  1965  was  the 
year  between  enactment  of  the  Criminal  Justice  Act  and  its  effective 
date.  Perhaps  the  publicity  given  the  act  in  1965  was  effective  in 
reducing  the  amount  of  waiver  to  a  point  where  the  actual  operation  of 
the  act  in  1966  could  achieve  little  further  reduction,  except  in 
immigration  cases.  That  could  account  for  the  odd  pattern  in  the 
above  table,  but  other  credible  theories  could  be  proposed.  The  above 
table  also  shows  that  the  fifth  circuit  is  a  high  waiver  circuit  even 
without  immigration  cases,  but  that  the  ninth  circuit  has  a  compara¬ 
tively  low  rate  of  waiver  once  these  cases  are  removed. 

These  figures  on  waiver  of  counsel  undoubtedly  represent  some 
prejudice  to  some  defendants  who  have  waived  counsel,  but  how  much 
prejudice  and  what  proportion  of  the  waivers  involve  it?  Some  rudi¬ 
mentary  impressions  can  be  gleaned  from  our  examination  of  the 
statistics  on  disposition  of  defendants  in  three  districts,  northern  Mis¬ 
sissippi,  southern  New  York,  and  western  Wisconsin.  The  Administra¬ 
tive  Office  statistics  on  case  dispositions  classify  defendants  in  terms 
of  retained  counsel,  appointed  counsel,  waiver  of  counsel,  and  no  report. 
The  disposition  figures  in  the  “waiver”  and  “no  report”  categories  in 
these  three  districts,  are  combined  in  the  following  table : 
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DISPOSITIONS  OF  DEFENDANTS  NOT  SHOWN  TO  BE  REPRESENTED  BY  RETAINED  OR  APPOINTED  COUNSEL 
(COUNSEL  WAIVED  OR  NO  REPORT)  IN  3  DISTRICTS,  FISCAL  1966 


Disposition 

Percent  of  various  dispositions  of  all  defendants 
for  whom  counsel  waived  or  no  report 

Northern 

Mississippi 

Southern 

New  York 

Western 

Wisconsin 

Dismissed  or  nolled _ 

21 

78 

38 

Acquitted  by  court _ _ _ _ 

3 

_ 

_ 

Plea  of  guilty _ _ _ _ _ 

76 

19 

38 

Convicted  by  court _ _ _ 

2 

12 

Convicted  by  jury _ _ _ _ _ _ _ _ _ 

1 

12 

Total.  _  _ _ -. 

100 

100 

100 

Total  defendants  not  shown  to  be  represented  by  retained  or  appointed 
counsel  (equals  100  percent) _  _  _  _  _ 

(80) 

(93) 

(8) 

Defendants  not  shown  to  be  represented  by  retained  or  appointed  coun¬ 
sel,  as  a  percent  of  all  defendants  terminated  > _ 

43 

7 

12 

>  The  national  average  was  30  percent,  consisting  of  20  percent  waived  and  10  percent  no  report. 
Source:  Special  statistical  data  supplied  by  the  Administrative  Office  of  U.S.  Courts. 


According  to  these  three  districts,  the  predominant  pattern  for 
individuals  not  shown  to  be  represented  by  appointed  or  retained 
counsel  is  either  dismissal  or  plea  of  guilty.  Only  a  few,  two  persons 
in  northern  Mississippi,  three  in  southern  New  York,  and  two  in  west¬ 
ern  Wisconsin,  were  pLit  to  trial  without  counsel. 

We  feel  sure  that  cases  of  dismissal  are  predominantly  instances 
where  the  charges  were  dismissed  before  defendant’s  retained  counsel 
put  in  an  appearance  or  before  the  defendant  had  any  occasion  to 
engage  counsel  or  have  counsel  appointed.  If  these  dismissed  cases 
had  gone  to  trial,  most  of  the  defendants  would  probably  have  had 
retained  or  appointed  counsel.  Thus,  all  of  the  IT  dismissals  in  north¬ 
ern  Mississippi  (21  percent  in  the  above  table)  and  all  of  the  three  in 
western  Wisconsin  (38  percent  in  the  above  table)  are  cases  where 
there  is  no  record  of  counsel,  not  cases  where  counsel  was  waived. 
While  our  southern  New  York  figure  is  not  separated  by  waiver  and  no 
report,  we  are  confident  that  the  same  pattern  is  true  there. 

Almost  all  of  the  defendants  who  actually  waived  counsel  pleaded 
guilty,  but  a  few  went  to  trial.  There  is  bound  to  be  difference  of  opin¬ 
ion  about  the  amount  of  prejudice  a  defendant  may  suffer  by  pleading 
guilty  or  going  through  a  trial  without  the  assistance  of  counsel,  and 
there  is  no  way  to  contribute  to  this  theoretical  dispute  without  knowl¬ 
edge  of  the  specific  facts  in  each  case  and  of  sentencing  practices  in 
the  district  generally.  As  a  small  step  in  that  direction,  we  obtained 
some  additional  information  about  the  composition  of  the  waivers  in 
northern  Mississippi  and  western  Wisconsin. 

The  76  percent  guilty  pleas  for  the  northern  district  of  Mississippi 
in  the  above  table  represent  61  persons  who  waived  counsel.  Only  four 
of  these  defendants  had  to  serve  a  prison  sentence,  two  others  had  a 
sentence  imposed  and  suspended,  and  the  remaining  55  were  given 
probation  and/or  a  fine.  About  one-fourth  of  the  63  who  waived 
counsel  (61  pleaded  guilty,  two  went  to  trial)  were  accused  of  Dyer 
Act  violations,  and  about  one-half  were  charged  with  liquor  tax  viola¬ 
tions  (bootlegging).  The  U.S.  attorney  feels  that  the  high  waiver  rate 
for  this  district  is  attributable  to  the  high  proportion  of  liquor  tax 
cases  in  which  the  defendant  is  caught  “redhanded.”  It  is  said  to  be 
common  knowledge  in  the  district  that  the  sentence  for  a  first  offender 
bootlegger  is  probation,  a  fact  borne  out  by  the  large  number  of  proba- 
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tions  given  to  defendants  who  waived  counsel  and  pleaded  guilty  m 
this  district.  Racial  factors  may  also  be  partly  responsible  for  the  high 
proportion  of  waivers  in  this  district.  The  proportion  of  Negro  defend¬ 
ants  who  waived  counsel  was  52  percent  ( 22  out  of  42  total  defendants) , 
compared  with  28  percent  for  white  defendants.  This  difference  may 
be  due  to  the  fact  that  a  high  proportion  of  the  Negro  defendants  are 
charged  with  liquor  tax  violations  (where  waivers  are  frequent),  but 
it  may  also  be  due  to  the  reluctance  of  Mississippi  Negroes  to  ask  for 
appointed  counsel,  knowing  that  he  will  be  white. 

The  case  files  in  the  western  district  of  Wisconsin  show  eight  de¬ 
fendants  disposed  of  in  fiscal  1966  for  whom  there  was  no  record  of 
retained  or  appointed  counsel.  Three  of  these  persons  were  charged 
with  postal  fraud  or  forgery.  Their  case  files  contain  no  evidence  of 
waiver  of  counsel,  probably  because  the  charges  against  all  three 
were  dismissed.  (This  is  the  38  percent  opposite  “dismissed”  in  the 
above  table.)  The  individual  who  waived  counsel  and  was  convicted 
by  the  court  (12  percent  in  the  table)  was  a  Jehovah’s  Witness  charged 
with  a  violation  of  the  Selective  Service  Act.  He  stated  that  he  was 
able  to  employ  counsel,  but  he  refused  to  do  so.  The  defendant  which 
waived  counsel  and  was  convicted  by  a  jury  (12  percent  in  the  table) 
was  a  corporation  charged  with  a  violation  of  the  Motor  Carrier 
Act.  Three  persons  pleaded  guilty.  One  was  a  person  charged  with 
a  violation  of  the  Motor  Carrier  Act,  who  waived  counsel,  pleaded 
guilty,  and  received  a  fine  of  between  $500  and  $1,000.  The  other  two 
individuals  were  charged  with  malicious  destruction  of  property.  They 
waived  counsel,  pleaded  guilty,  and  received  6  months’  probation. 

The  foregoing  breakdown  of  the  type  of  circumstances  in  which 
northern  Mississippi  and  western  Wisconsin  defendants  waived  coun¬ 
sel  is  at  the  same  time  reassuring  and  disturbing.  It  is  reassuring  that  a 
high  proportion  of  what  first  appear  to  be  waivers  turn  out  to  be  cases 
where  the  charges  are  dismissed  before  there  is  any  occasion  to  retain 
or  appoint  counsel.  It  is  also  noteworthy  that  some  waivers  of  coun¬ 
sel  involve  corporations  accused  of  weight  violations,  who  probably 
know  of  their  guilt  and  choose  to  pay  the  fine  without  representation 
rather  than  to  retain  counsel  and  add  an  attorney’s  fee  to  their  cost 
of  doing  business.  It  is  also  gratifying  to  note  that  a  high  propor¬ 
tion  of  the  defendants  who  plead  guilty  without  counsel  receive  sen¬ 
tences  of  probation.  Likely  most  of  these  are  first  offenders  who  know 
that  they  will  receive  no  more  than  probation  if  they  acknowledge 
their  guilt.  But  it  is  especially  disturbing  to  contemplate  persons 
without  a  prior  criminal  record  making  the  important  decision  that 
will  give  them  their  first  conviction  without  the  advice  of  counsel  to 
aid  them  in  considering  the  alternatives  and  consequences  of  this  ac¬ 
tion.  We  think  that  Federal  judges  should  be  extremely  reluctant  to 
accept  a  waiver  of  counsel  in  any  felony  case  that  is  to  be  disposed  of 
on  the  merits,  by  guilty  plea  as  well  as  by  trial.  If  reasons  other  than 
basic  fairness  are  needed,  they  are  supplied  by  the  prospect  of  in¬ 
creased  Supreme  Court  hostility  toward  convictions  or  pleas  obtained 
without  the  advice  of  counsel  and  increased  stringency  in  enforcing 
the  formal  requirements  for  a  valid  waiver  of  counsel. 

We  are  uncertain  whether  or  not  the  hostility  toward  waiver  should 
apply  to  the  crime  of  illegal  entry,  the  immigration  offense  for  which 
counsel  is  now  almost  routinely  waived  in  the  Southwest.  This  subject 
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should  be  studied  to  determine  whether  this  crime  should  not  be 
made  in  form  what  it  has  become  in  practice,  a  mere  petty  offense, 
or  whether,  indeed,  there  are  not  more  appropriate  means  of  securing 
the  exclusion  or  deterring  the  entrance  of  aliens  than  by  use  of  the 
F ederal  criminal  law. 

IV.  APPOINTMENT  OF  SEPARATE  COUNSEL  FOR  CODEFENDANTS 

The  Criminal  Justice  Act  does  not  require  the  invariable  appoint¬ 
ment  of  separate  counsel  for  codefendants,  but  it  does  direct  separate 
appointments  in  certain  circumstances : 

“The  United  States  commissioner  or  the  court  shall  appoint  separate 
counsel  for  defendants  who  have  such  conflicting  interests  that  they 
cannot  properly  be  represented  by  the  same  counsel,  or  when  other 
good  cause  is  shown.”  18  U.S.C.  §  3006A  (b) . 

Some  courts  now  appoint  separate  counsel  in  almost  all  circum¬ 
stances,  whereas  others  place  the  burden  of  showing  the  need  for 
separate  counsel  on  the  codefendants  or  on  the  lawyer  who  is  initially 
appointed  to  represent  all  of  them. 

So  far  as  we  are  aware,  the  only  treatment  of  this  subject  in  a 
Criminal  Justice  Act  plan  is  the  following  provision  from  the  plan 
of  the  southern  district  of  Iowa,  which  requires  separate  counsel 
as  a  general  rule : 

“V.  In  any  crimial  proceeding  wherein  more  than  one  defendant 
is  held  to  respond,  or  in  any  instance  where  separate  charges  arising 
out  of  the  same  or  a  similar  transaction  are  concurrently  pending 
against  two  or  more  defendants,  no  attorney  shall  be  appointed  to  de¬ 
fend  more  than  one  of  the  said  defendants  unless  it  shall  be  affirma¬ 
tively  shown  of  record  that  the  several  interests  of  each  defendant 
represented  by  the  same  attorney  are  completely  free  of  conflict.” 

The  same  result  has  been  reached  by  judicial  decision  in  at  least 
two  circuits.  In  Lollar  v.  United  States ,  376  F.  2d  243  (D.C.  Cir.  1967) , 
the  court  reversed  a  conviction  because  the  record  failed  to  show 
that  the  trial  judge  had  advised  the  defendant  of  all  rights  relevant 
to  appointment  of  counsel,  including  an  explanation  of  the  risks  of 
joint  representation  and  a  statement  that  the  defendants  had  a  right 
to  separate  counsel  if  their  interests  were  conflicting.  The  court  held 
that  failure  to  follow  this  procedure  would  be  considered  prejudicial 
and  grounds  for  reversal  in  any  case  where  there  was  “  ‘basis  in  the 
record  for  an  informed  speculation’  that  appellant’s  rights  were  pre¬ 
judicially  affected.”  Id.  at  247.  In  Ford  v.  United  States ,  379  F.  2d 
123  (D.C.  Cir.  1967),  this  same  court  gave  formal  expression  to  the 
rule  it  had  already  adopted  in  substance:  each  codefendant  must 
have  separate  counsel  unless  it  can  be  shown,  after  initial  separate  ap¬ 
pointments,  that  the  defendants  would  benefit  by  joint  representation 
( a  burden  unlikely  to  be  undertaken  or  fulfilled)  : 

“[Hjereafter  separate  counsel  for  each  codefendant  should  be  ap¬ 
pointed  initially  in  every  case,  with  an  instruction  that  if  counsel  con¬ 
clude,  after  fully  investigating  the  case  and  consulting  with  their 
clients,  that  the  interest  of  justice  and  of  their  clients  will  best  be 
served  by  joint  representation,  this  conclusion  with  supporting  reasons 
shall  be  communicated  to  the  court  for  such  on-the-record  disposition 
as  the  court  deems  appropriate  in  the  circumstances.”  Id.  at  126. 

Separate  counsel  are  now  generally  appointed  for  all  codefendants 
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in  Chicago,  pursuant  to  the  court’s  decision  in  United  States  v.  Gougis , 
374  F.  2d  758  (7th  Cir.  1967) . 

Although  we  have  insufficient  data  to  characterize  the  extent  to 
which  district  courts  follow  the  presumption  in  favor  of  separate 
counsel,  we  know  that  there  are  quite  a  few  districts  to  the  contrary, 
where  one  or  more  judges  appoint  a  single  attorney  to  represent  more 
than  one  defendant,  and  appoint  separate  counsel  only  when  the  de¬ 
fendants  or  their  single  appointed  counsel  discharge  some  burden  of 
proof  on  the  possibility  of  conflict  and  prejudice.  The  Judicial  Con¬ 
ference  Committee  To  Implement  the  Criminal  Justice  Act  has  not 
spoken  on  the  propriety  of  imposing  this  burden  on  the  defendant, 
but  they  have  advised  that  one  attorney  may  be  appointed  under  the 
Criminal  Justice  Act  to  represent  two  or  more  defendants  in  a  single 
case,  although  separate  orders  of  appointment  should  be  executed  be¬ 
cause  there  must  be  a  separate  finding  of  eligibility  for  each  defendant 
( 1966  Administrative  Office  Report  14) . 

When  codefendants  or  their  appointed  counsel  have  to  bear  the 
burden  of  showing  conflict  or  prejudice  in  order  to  obtain  appoint¬ 
ment  of  separate  counsel,  and  where  the  counsel  initially  appointed  is 
unaware  of  the  right  to  separate  counsel  or  is  unwilling  or  uniformed 
about  how  to  go  about  asserting  it,  the  results  can  be  bizarre.  In  one 
case  since  the  Criminal  Justice  Act  a  single  attorney  was  appointed 
to  represent  four  youths  charged  with  felonies.  The  attorney  made  a 
deferred  prosecution  arrangement  for  three  of  the  defendants.  Then, 
when  the  fourth  youth  came  to  trial,  the  attorney  (who  still  repre¬ 
sented  the  other  three)  tried  to  upset  the  earlier  arrangement  on  the 
ground  that  the  three  defendants’  cooperation  with  probation  officials 
would  release  information  incriminating  to  his  client  who  was  on 
trial. 

The  effect  of  cases  such  as  this,  and  the  certainty  of  others  where 
the  conflict  and  prejudice  are  just  as  real  though  far  less  apparent, 
supports  the  wisdom  of  the  rule  in  favor  of  making  separate  appoint¬ 
ments  as  a  matter  of  course.  Accordingly,  we  recommend  that  the 
practice  prescribed  in  the  southern  Iowa  Criminal  Justice  Act  plan 
and  in  the  District  of  Columbia  and  Seventh  Circuit  decisions,  cited 
above,  be  followed  generally. 

V.  SELECTION  OF  PANEL  ATTORNEYS  FOR  APPOINTMENT 

18  U.S.C.  §  3006A.:  “(b)  Appointment  of  Counsel — *  *  *  Counsel 
appointed  by  the  United  States  commissioner  or  a  judge  of  the  district 
court  shall  be  selected  from  a  panel  of  attorneys  designated  or  ap¬ 
proved  by  the  district  court.” 

A.  Different  methods  of  selection 

In  all  assigned  counsel  arrangements  there  is  some  mechanism  for 
selecting  the  panel  attorney  who  is  to  be  appointed  for  a  particular 
case  or  designated  for  a  particular  duty-pay  assignment.  There  are 
three  general  types  of  selection  arrangements.' 

1.  Random  selection 

In  the  northern  district  of  Mississippi,  which  is  the  only  district  of 
which  we  are  aware  that  utilizes  true  random  selection,  thederk  draws 
a  name  from  a  container  with  cards  showing  the  names  of  all  panel 
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counsel  who  have  not  yet  been  appointed.  The  lawyer  whose  name  is 
drawn  is  appointed,  and  his  card  is  placed  in  another  container  from 
which  appointments  will  be  made  only  when  the  names  in  the  first 
container  have  been  exhausted.  This  method  probably  would  not  op¬ 
erate  efficiently  if  a  lawyer  was  free  to  decline  an  appointment.  In 
fact,  acceptance  is  practically  mandatory  in  this  district ;  an  attorney 
whose  name  is  drawn  may  decline  only  for  good  cause,  such  as  illness 
or  recent  completion  of  an  extensive  representation  as  appointed  coun¬ 
sel  in  state  criminal  proceedings.  The  “press  of  business”  is  not 
grounds  for  excuse. 

2.  Rotation 

In  some  districts,  panel  counsel  are  assigned  in  alphabetical  order 
or  in  the  order  in  which  their  names  appear  on  the  panel  list.  The  bill 
originally  introduced  in  the  House  of  Representatives  required  ap¬ 
pointments  to  be  made  “on  a  rotational  basis.”  Although  this  language 
was  deleted  by  the  Committee  on  the  Judiciary  in  order  to  make  it 
possible  “for  the  commissioner  or  the  court  to  take  into  consideration 
the  experience  of  counsel  in  light  of  the  gravity  and  complexity  of 
the  offense  involved,”  the  committee  expressed  its  intent  “that  appoint¬ 
ments  shall,  to  the  extent  practicable,  be  made  on  a  rotational  basis.” 
House  Report  864  on  H.R.  7457,  88th  Congress,  first  session,  pages  1-2 
( 1963) .  Rotation  is  also  the  system  recommended  in  the  ABA  Project’s 
Standards  Relating  to  Providing  Defense  Services  (Tent.  Draft 
1967). 

In  form,  rotation  is  the  system  prescribed  in  most  Criminal  Justice 
Act  plans,  which  urge  commissioners  and  judges  to  appoint  attorneys 
in  rotation  so  as  to  spread  the  appointments  fairly  and  evenly.  In 
practice,  appointments  are  rarely  in  strict  rotation  because  the  ap¬ 
pointing  authorities  are  generally  quite  lenient  in  permitting  panel 
lawyers  to  decline  appointments.  Thus,  we  have  frequently  been  told 
that  commissioners  or  clerks  telephone  as  many  as  eight  or  10  lawyers 
on  the  Criminal  Justice  Act  panel  before  finding  one  who  is  in  his 
office  and  willing  to  consent  to  the  appointment. 

In  actual  operation,  then,  a  system  of  rotation  is  little  different  from 
the  third  type  of  arrangement,  ad  hoc  selection. 

3.  Ad  hoc  selection 

In  practice,  most  panel  counsel  are  probably  selected  on  an  ad  hoc 
basis.  This  sometimes  occurs  on  an  informal  basis,  and  sometimes  by 
procedures  formalized  in  the  district  plan.  Following  are  various 
methods  of  ad  hoc  selection.  The  exceptional  types  are  discussed  first, 
followed  by  the  conventional  system  whereby  the  judge  or  commis¬ 
sioner  who  has  made  the  eligibility  determination  simply  takes  a  list 
of  panel  counsel  and  selects  a  particular  lawyer. 

Defendant  selection.— A  possible  type  of  ad  hoc  selection  urged  by 
one  Federal  judge  and  a  few  lawyers  (by  analogy  to  medicare  or 
judicare  procedures)  is  that  a  defendant  be  granted  the  right  to  select 
liis  own  lawyer  for  appointment,  subject  to  the  attorney’s  right  to 
decline  as  in  private  practice.  We  are  aware  of  no  instance  where  a 
defendant  has  been  permitted  to  select  his  own  appointed  counsel.  This 
procedure  is  specifically  forbidden  by  the  written  plans  of  every  dis¬ 
trict  court.  The  predominant  attitude  is  epitomized  in  the  reported  re- 
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sponse  of  a  Federal  district  judge  to  a  defendant  who  had  made  such 
a  request : 

“You  don’t  do  the  paying,  but  you  want  to  do  the  choosing,  is  that 
it?  If  the  Government  has  to  do  the  paying,  I'll  do  the  choosing. 
[From  a  newspaper  account.] 

In  a  capital  case,  18  U.8.C.  section  3005  provides  that  a  needy  de¬ 
fendant  may  have  the  court  appoint  two  counsel  “as  he  may  desire.” 
It  has  been  held  that  the  quoted  language  merely  allows  the  defend¬ 
ant  to  choose  whether  one  or  two  lawyers  will  represent  him;  it  does 
not  allow  him  to  select  who  will  be  appointed.  United  States  v.  Davis , 
365  F.  2d  251  (6th  Cir.  1966). 

Choice  from  small  group  nominated  by  third  party. — The  western 
district  of  Michigan,  southern  division  (Grand  Eapids),  has  a  system 
of  selection  in  which  the  local  Kent  County  Legal  Aid  Society  main¬ 
tains  the  panel.  When  an  appointment  is  needed,  the  judge  or  com¬ 
missioner  notifies  the  Legal  Aid  Society,  which  gives  him  three  names. 
The  judge  or  commissioner  then  makes  his  selection  from  the  three 
names  submitted,  taking  into  account  the  qualifications  of  the  lawyers 
and  the  probable  difficulty  of  the  case  involved.  The  Legal  Aid  Society 
is  then  notified  of  the  selection,  and  this  lawyer’s  name  is  put  to  the  end 
of  the  rotating  list.  The  two  names  that  were  not  appointed  remain 
available  to  be  resubmitted  until  they  have  been  appointed.  Kalamazoo, 
the  other  place  of  holding  court  in  this  division,  uses  the  same  system, 
except  that  it  is  administered  by  the  clerk  of  the  presiding  county 
judge. 

Judges  of  the  U.S.  district  court  for  the  District  of  Columbia  also 
appoint  counsel  from  among  three  names  submitted  by  the  staff  clerk 
who  maint  ains  the  list  of  panel  members. 

Selection  of  counsel  by  coordinator. — In  several  jurisdictions,  the 
actual  selection  of  counsel  is  by  a  Criminal  Justice  Act  coordinator. 
The  most  highly  developed  system  is  that  of  the  district  of  Connect¬ 
icut.  At  each  location  where  the  court  sits,  and  at.  several  other  loca¬ 
tions  as  well,  bar  associations  provide  a  lawyer  who  serves  without 
compensation  as  the  Criminal  Justice  Act  coordinator.  In  Hartford, 
the  coordinator’s  chief  function  is  to  arrange  for  lawyers  to  appear 
on  a  “duty-day”  basis  at  each  arraignment.  When  counsel  is  needed, 
the  court  then  appoints  the  attorney  who  is  present  for  that  purpose. 
At  the  remaining  places  where  appointments  are  made,  New  Haven, 
Bridgeport,  Stamford,  and  New  London  (as  well  as  in  Hartford  for 
commissioner's  appointments),  the  coordinators  are  notified  when  a 
commissioner  or  judge  needs  appointed  counsel.  The  coordinator  then 
commences  phoning  lawyers  on  his  panel  list.  When  he  has  contacted 
a  lawyer  who  is  willing  to  accept  the  appointment,  the  coordinator 
gives  the  lawyer's  name  to  the  commissioner,  clerk,  or  judge,  and  he  is 
appointed  forthwith.  Judges  occasionally  appoint  an  attorney  not 
selected  by  the  coordinator,  but  commissioners  do  so  only  in  rare  emer¬ 
gencies.  The  coordinator’s  selection  is  usually  governing.  The  only 
judicial  guidance  the  coordinators  receive  is  phrased  in  generalities. 
For  example,  one  judge  suggested  that  coordinators  not  use  busy,  ex¬ 
perienced  lawyers  (such  as  some  lie  named)  on  routine  cases  but  save 
them  for  complex  cases  likely  fo  go  to  trial;  other  judges  have  sug¬ 
gested  that  a  particular  lawyer  who  has  had  numerous  appointments 
be  “given  a  rest.” 
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None  of  the  coordinators  makes  any  pretense  at  rotation  in  his  selec¬ 
tion  process.  The  coordinators  are  busy  practicing  lawyers  who  serve 
without  pay.  They  have  no  power  to  compel  panel  members  to  accept 
appointments,  only  persuasion.  If  they  telephoned  the  lawyers  in 
rotation,  they  might  have  to  make  six  or  eight  calls  before  tliej^  found 
a  willing  lawyer,  and  they  might  have  to  spend  hours  over  the  phone 
explaining  the  case  and  parrying  attorneys’  attempts  to  beg  oft.  It  is 
far  easier  to  call  a  lawyer  they  know  will  probably  be  in  his  office  and 
able  and  willing  to  take  the  case.  Hence,  the  coordinators  in  Connect¬ 
icut  tend  to  concentrate  their  selections  on  a  small  working  fraction 
of  the  panel. 

This  is  probably  an  inevitable  consequence  of  using  an  unpaid  volun¬ 
tary  coordinator,  especially  one  who  serves  for  a  long  period  of  time 
and  thus  tends  to  develop  favorites.  Most  of  the  coordinators  have 
served  for  long  periods.  In  New  Haven,  the  same  two  attorneys  have 
served  as  coordinators  since  the  act  went  into  effect.  One  attorney  has 
served  continuously  as  coordinator  in  New  London.  Bridgeport  had 
a  monthly  change  of  coordinators  for  a  while,  but  one  man  took  over 
the  job  on  a  year-to-year  basis  in  September  196G.  In  Hartford,  which 
utilizes  a  duty-day  arrangement,  there  is  a  new  coordinator  every 
month.  The  coordinators  are  supposed  to  be  selected  by  the  bar  asso¬ 
ciations,  but  in  practice  it  generally  falls  to  the  existing  coordinator 
to  locate  a  person  willing  to  take  the  job.  Judges  have  sometimes  re¬ 
quested  attorneys  of  their  acquaintance  to  serve. 

The  selection  function  performed  by  bar  association  coordinators  in 
Connecticut  is  performed  by  court  officials  in  other  districts.  In  some, 
it  is  the  chief  judge’s  administrative  assistant,  the  clerk  of  the  judge 
assigned  to  the  criminal  calendar,  or  some  other  person  in  the  clerk’s 
office.  Some  judges  in  other  districts  have  assigned  the  duty  of  selec¬ 
tion  to  their  personal  clerks  in  all  cases,  or  in  all  but  exceptional 
matters.  In  the  northern  district  of  Illinois,  the  salaried  director  of 
the  Federal  Defender  Program,  Inc.,  in  effect  selects  which  counsel  will 
receive  all  appointments  on  a  given  day  by  designating  which  counsel 
will  appear  under  that  court’s  duty-day  arrangement,  A  bar  associa¬ 
tion  committee  chairman  performs  the  same  function  for  the  duty-day 
arrangement  in  effect  in  the  district  court  in  Los  Angeles. 

On  recommendation  of  'private  defender. — In  some  districts  which 
use  attorney  employees  of  a  legal  aid  society  as  a  private  defender,  the 
defender  is  the  key  figure  in  selecting  panel  counsel  for  those  cases  in 
which  he  is  not  appointed  himself.  He  does  so  by  suggesting  names  to 
the  commissioner  or  to  the  clerk  or  administrative  officer  who  furnishes 
names  to  the  court  for  appointment.  But  a  few  private  defenders  refuse 
to  participate  in  the  selection  of  panel  counsel  on  the  ground  that  this 
is  exclusively  a  judicial  function. 

By  the  court  or  commissioner. — Probably  the  most  common  method 
of  selecting  counsel  is  for  the  judge  or  commissioner  who  makes  the 
appointment  to  take  the  list  of  panel  counsel  and  make  the  selection 
himself.  The  next  section  will  discuss  the  most  common  considerations 
in  this  selection  process. 

B.  Factors  governing  the  selection  of  which  panel  counsel  will  he 
appointed 

We  have  made  no  exhaustive  investigation  of  the  factors  governing 
the  selection  of  panel  counsel  by  court,  commissioner,  coordinator  or 
private  defender,  but  some  factors  are  apparent. 
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1.  Present  in  courtroom 

The  choice  may  be  dictated  by  who  is  present  in  the  courtroom.  This 
is  the  formal  system  with  a  duty-day  arrangement,  but  it  also  happens 
as  an  ad  hoc  appointment  arrangement  to  serve  the  convenience  of  the 
appointing  authority.  This  is  the  practice  in  at  least  one  division  of  the 
eastern  district  of  Kentucky  and  in  appointments  by  judges  in  the 
southern  district  of  California.  In  the  latter  district,  commissioners 
make  about  80  percent  of  the  appointments  and  lawyers  appointed  by 
them  continue  to  function  in  the  district  court.  Judges  only  appoint 
counsel  in  exceptional  situations,  such  as  where  the  defendant  has  been 
indicted  prior  to  arrest  or  where  he  declined  a  commissioner  appoint¬ 
ment  because  he  wanted  to  try  to  retain  counsel.  Until  recently,  the 
judges  only  appointed  panel  members  who  were  present  in  the  court¬ 
room  when  the  need  for  counsel  was  made  known.  As  a  result,  two 
panel  members  who  usually  attended  the  arraignment  sessions  had  a 
total  of  225  appointments  in  a  little  over  a  year’s  time,  compared  with 
the  five  to  15  given  to  other  members  of  the  panels.  Unfortunately, 
according  to  reliable  local  information  these  two  lawyers  were  among 
the  least  competent  panel  members.  When  these  facts  were  called  to  the 
court’s  attention  in  the  course  of  our  study  the  court  moved  to  alleviate 
the  situation  by  recruiting  additional  attorneys  to  be  present  at  the  time 
of  arraignment  (a  sort  of  duty-day  arrangement),  but  the  method  of 
selection  of  panel  counsels  by  judges  in  the  southern  district  of  Cali¬ 
fornia  continues  to  be  from  among  counsel  present  in  court  when  the 
need  arises.  The  ABA  project  recommended  against  appointing  lawyers 
merely  because  they  happened  to  be  present  in  court.  Standards 
Relating  to  Providing  Defense  Services  24  (Tent.  Draft  1967).  It  is 
probably  true  that  attorneys  with  time  to  sit  in  court  waiting  for  ap¬ 
pointments  tend  to  be  the  least  experienced  or  the  least  competent. 

2.  Appointing  nonpanel  counsel 

The  Criminal  Justice  Act  plans  in  31  districts  give  judges  (but  not 
commissioners)  leeway  to  appoint  nonpanel  counsel  where  circum¬ 
stances  warrant.  Even  where  this  authority  is  not  embodied  in  the 
plan,  judges  probably  will  not  hesitate  to  go  outside  the  panel  for  ap¬ 
pointed  counsel  when  they  feel  disposed  to  do  so.  In  United  States  v. 
Pope ,  251  F.  Supp.  234  (D.  Neb.  1966),  the  court  selected  a  law  pro¬ 
fessor  as  cocounsel  for  the  defendant  in  a  capital  case,  even  though  he 
was  not  included  in  the  panel  of  attorneys.  “While  all  selections  should 
be  from  the  panel  designated  and  approved  by  the  court,”  the  opinion 
declares,  “in  the  interests  of  justice  the  judge  may  appoint  as  counsel 
any  attorney  admitted  to  practice  in  this  court.”  Id.  at  237.  Other  courts 
have  used  the  simple  expedient  of  naming  counsel  to  the  panel  at  the 
time  he  is  appointed  to  the  case.  Despite  this  flexibility  in  theory,  most 
of  the  districts  we  observed  confined  their  appointments  exclusively  to 
members  of  the  panel. 

•5.  'Willingness  to  serve 

In  most  districts,  willingness  to  serve  is  an  important  prerequisite 
to  appointment.  In  districts  where  a  coordinator  or  court  official  sug¬ 
gests  a  name  or  names  for  appointment,  the  attorney’s  willingness  «-en- 
erally  has  been  ascertained  before  he  is  suggested.  Where  the  court  or 
commissioner  is  merely  appointing  from  a  list,  there  are  often  proce¬ 
dures  for  determining  the  attorney^  willingness  to  serve  before  he  is 
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appointed.  Commissioners  generally  telephone  lawyers  on  their  lists 
until  they  locate  one  who  is  able  and  willing.  This  often  requires  nu¬ 
merous  telephone  calls.  Some  judges  have  delegated  the  telephoning 
function  to  clerks  or  coordinators.  Other  judges  make  the  calls  them¬ 
selves.  Doubtless  they  are  more  successful  at  obtaining  lawyer  consent 
than  commissioners,  clerks,  or  coordinators.  The  important  point  is 
that  in  the  great  majority  of  districts  about  which  we  obtained  infor¬ 
mation,  the  acceptance  of  appointments  in  Criminal  Justice  Act  cases 
was,  in  the  plain,  unvarnished  meaning  of  the  word,  purely  voluntary. 
Many  districts  seem  to  embody  this  principle  in  their  plans  by  pre¬ 
scribing  panel  membership  or  appointment  for  attorneys  who  are 
“willing”  or  “desirous  of  serving.” 

f.  Matching  attorney  experience  and  qualifications  to  type  and 
difficulty  of  case  or  defendant 

In  most  districts  we  studied  there  was  some  effort  to  select  an  at¬ 
torney  whose  experience  and  qualifications  generally  matched  the  ex¬ 
pected  nature  and  difficulty  of  the  case.  At  least  this  was  true  as  to 
cases  of  unusual  difficulty  or  severe  penalty.  The  House  Committee 
on  the  Judiciary  deleted  a  provision  requiring  appointments  in  rota¬ 
tion  so  that  the  appointing  authority  could  make  the  selection  in  view 
of  the  experience  of  counsel  and  the  gravity  of  the  charge.  In  practice 
this  matching  effort  takes  many  forms  and  degrees  of  formality. 

The  Houston  Legal  Foundation  has  programed  a  computer  to 
furnish  the  names  of  lawyers  of  suitable  experience  for  cases  of  vary¬ 
ing  difficulty  (Johnson,  “The  Houston  Legal  Foundation:  Excellence 
for  Indigents,”  53  A.B.A.J.  335  (1967)).  The  chief  judge  in  Arizona 
advised  us  that  he  personally  tried  to  suit  the  lawyers  to  the  case  in 
making  appointments  from  his  panel.  An  obvious  example,  frequently 
encountered  in  the  Southwest,  is  the  need  to  appoint  Spanish-speaking 
counsel  for  a  Spanish-speaking  defendant.  A  Wisconsin  commissioner 
applies  a  rule  of  thumb  that  requires  appointing  a  lawyer  with  10  years 
experience  in  very  serious  charges,  and  less  experienced  counsel  for 
less  serious  ones.  Judges  in  western  Michigan,  who  normally  choose 
among  three  names  submitted  by  a  legal  aid  society,  will  go  beyond 
the  three  names  if  they  feel  none  has  sufficient  experience  for  a  case 
that  seems  to  require  unusual  ability.  Judges  in  northern  Illinois  will 
appoint  special  counsel  if  they  feel  that  the  duty-day  lawyer  lacks  the 
special  skills  required  for  the  case.  Private  defenders,  who  spend  all 
of  their  time  in  Federal  criminal  defense  and  develop  an  unusual 
degree  of  expertise  in  sizing  up  criminal  cases  and  the  qualifications 
of  the  criminal  bar,  frequently  assist  judges,  commissioners,  or  ad¬ 
ministrative  personnel  by  identifying  those  cases  where  a  lawyer  of 
special  experience  or  ability  is  required  (and  sometimes  by  recom¬ 
mending  a  specific  lawyer) .  In  the  district  of  Connecticut,  where  coun¬ 
sel  are  generally  selected  by  the  coordinator,  the  judges  or  commission¬ 
ers  frequently^  tell  the  coordinator  when  the  case  is  one  that  calls  for  an 
especially  able  or  experienced  attorney. 

The  criteria  relied  on  in  designating  which  cases  call  for  unusually 
well  qualified  counsel  are  uncertain,  beyond  the  obvious  selection  of 
cases  where  the  penalty  is  severe  and  charges  of  a  type  that  frequently 
involve  relatively  lengthy  or  complicated  trials.  Apart  from  this,  one 
wonders  how  a  judge  or  commissioner  or  private  defender  would 
know  which  cases  require  counsel  of  special  ability.  That  information 
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would  be  most  accessible  to  the  U.S.  attorney.  Indeed,  the  assistant 
U.S.  attorneys  in  the  district  of  Connecticut  sometimes  advise  the 
clerk's  office  when  the  case  is  one  in  which  a  first-rate  lawyer  is  needed. 
Purists  may  pale  at  having  the  prosecutor  influence  whether  his  ad¬ 
versary  is  to  be  a  green  youngster  or  a  seasoned  warrior,  but  impartial 
observers  say  this  system  apparently  works  well  in  practice.  Cases 
that  turn  out  to  be  complicated  are  seldom  assigned  to  inexperienced 
attorneys.  Of  course,  it  may  be  that  especially  able  counsel  are  the 
cause  rather  than  the  effect  of  the  complexity  of  the  case.  Cases  may 
turn  out  to  be  complicated  because  they  are  assigned  to  able  counsel, 
or  routine  because  they  are  assigned  to  inexperienced  ones.  Which¬ 
ever  is  a  cause  and  whichever  is  effect,  however,  it  is  still  important  to 
use  every  possible  means  to  identify  cases  that  appear  to  need  counsel 
of  more  than  ordinary  ability,  and  we  see  no  reason  to  question  the 
utility  of  the  information  presently  being  communicated  by  the  U.S. 
attorney  and  his  assistants  in  Connecticut. 

The  criteria  of  selection  in  one  urban  district  is  apparently  the 
degree  of  inexperience  of  counsel.  Observers  in  this  district  noted 
that  the  judges  tended,  except  in  unusual  cases  requiring  highly  spe¬ 
cialized  knowledge  or  experience,  to  appoint  the  most  inexperienced 
members  of  the  panel,  just  as  they  had  done  before  the  Criminal 
Justice  Act  was  passed. 

At  the  opposite  extreme,  we  found  some  districts  where  there  was 
no  attempt  whatever  to  match  the  skills  of  appointed  counsel  with 
the  complexities  of  the  case.  Typically,  these  were  districts  with  a  bar 
composed  almost  exclusively  of  general  practitioners,  with  few,  if 
any,  specialists  in  criminal  law.  An  appointed  attorney,  even  for  a 
case  involving  a  high  penalty,  could  be  a  man  with  no  criminal  experi¬ 
ence  whatever.  In  one  district,  the  chief  judge  insisted  that  the  designa¬ 
tion  of  which  cases  will  likely  be  difficult  and  require  experienced 
counsel  is  not  a  judicial  function. 

Judges  in  one  large  urban  area  reported  that  they  attempted  to 
appoint  Negro  attorneys  for  Negro  defendants.  However,  the  excess 
of  Negro  defendants  and  the  paucity  of  Negro  attorneys  practicing 
in  the  Federal  court  made  this  criterion  of  selection  impossible  except 
where  the  judge  knew  that  the  defendant  was  militantly  opposed  to 
white  counsel. 

5.  Coordination  with  State  and  other  Federal  appointments 

Another  possible  consideration  in  making  appointments  is  the  num¬ 
ber  of  appointments  which  the  attorney  has  already  fulfilled  in  the 
Federal  or  state  courts.  Affirmative  efforts  to  coordinate  the  burden  of 
Federal  and  state  appointments  are  almost  unknown.  This  may  not 
be  serious  in  a  small  district,  where  there  are  few  Federal  appoint¬ 
ments  and  almost  no  specialized  criminal  bar,  but  in  a  large  Federal 
district  with  a  specialized  criminal  bar  that  may  be  called  upon  to 
fulfill  appointments  in  state  and  Federal  courts,  the  lack  of  coordina¬ 
tion  could  be  burdensome  and  unfair. 

The  western  district  of  Michigan  has  the  only  system  of  coordina¬ 
tion  brought  to  our  attention.  The  panel  lists  in  the  southern  division 
of  that  district  are  kept  on  a  joint  basis  with  the  state  courts.  When 
a  lawyer  fulfills  an  appointment  in  either  state  or  Federal  courts  his 
name  is  put  at  the  end  of  the  list  and  he  is  not  called  again  until  all 
other  members  of  the  panel  (which  includes  almost  all  lawyers  in 
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tlie  county)  have  served.  In  two  other  districts,  we  were  told  that  a 
panel  member’s  recent  completion  of  State  appointments  would  be 
considered  in  determining  whether  to  give  him  a  Federal  appoint¬ 
ment,  provided  the  lawyer  himself  brought  the  facts  to  the  attention 
of  the  Federal  authority.  Effective  January  1,  1968,  Federal  and 
state  appointments  in  San  Diego  will  be  partially  correlated  under 
the  supervision  of  the  Federal  Defender  Program,  Inc.,  so  that  either 
state  or  Federal  authorities  will  be  able  to  determine  the  relative 
caseload  of  each  panel  member  if  they  desire  to  do  so. 

It  would  seem  that  the  Federal  district  court  could  at  least  preserve 
information  on  how  many  Federal  appointments  each  panel  lawyer 
had  fulfilled,  and  take  that  information  into  account  in  determining 
whom  to  appoint.  Ideally,  such  records  should  also  include  not  only 
Criminal  Justice  Act  appointments  in  the  district  court,  but  also 
Criminal  Justice  Act  appointments  in  the  Court  of  Appeals  (and, 
in  the  District  of  Columbia,  the  Court  of  General  Sessions)  and  also 
noncompensated  Federal  appointments  such  as  for  state  habeas  corpus, 
section  2255  and  parole  or  probation  revocation  proceedings.  We  found 
A^ery  little  evidence  of  recordkeeping  of  that  type  and  extent.  The 
northern  district  of  Illinois  has  a  good  recordkeeping  system  for  its 
duty-day  arrangement,  showing  all  cases  handled  by  each  duty-day 
attorney,  but  no  record  is  kept  of  Federal  appointments  not  com¬ 
pensated  under  the  Criminal  Justice  Act.  The  only  complete  central 
record  of  all  Federal  appointments  called  to  our  attention  was  in  the 
district  of  Utah. 

Iia  other  districts,  the  records  are  either  generally  rudimentary,  or 
hopelessly  out  of  date,  even  those  pertaining  only  to  Criminal  Justice 
Act  appointments.  In  numerous  districts  in  which  several  judges  and 
several  commissioners  make  appointments  from  a  single  panel,  there 
is  no  central  recordkeeping  mechanism  by  which  a  judge  or  commis¬ 
sioner  could  receive  up-to-date  information  on  the  last  appointment 
or  total  appointments  taken  or  fulfilled  by  a  particular  lawyer.  Even 
where  there  Avas  a  master  list,  some  judges  and  commissioners  ap¬ 
pointed  counsel  without  consulting  the  list  in  adArance  to  determine  the 
present  status  or  past  performance  of  the  lawyer  they  were  appointing. 
The  only  thing  preventing  laAvyers  from  receiving  simultaneous  or 
burdensomely  numerous  appointments  in  most  districts  is  the  fact  that 
the  appointing  authority  generally  contacts  the  lawyer  before  making 
the  appointment,  giving  him  a  chance  to  advise  them  of  what  other 
appointments  he  has  receded  and  to  decline  if  he  feels  put  upon. 

6.  Duty-clay  appointment  arrangements 

In  some  districts,  attorneys  are  chosen  in  advance  by  a  duty-day 
assignment  that  will  result  in  their  appointment  in  all  Criminal  Jus¬ 
tice  Act  cases  arising  during  their  tour  of  duty.  This  is  the  system 
used  in  some  divisions  in  the  eastern  district  of  Kentucky,  where  sev¬ 
eral  lawyers  are  designated  to  be  present  to  take  all  Criminal  Justice 
Act  appointments  on  a  certain  day  or  for  the  whole  1-  or  2-Aveek  term 
of  court.  In  Hartford,  Conn.,  the  coordinator  schedules  attorneys  who 
appear  and  take  all  appointments  at  a  particular  arraignment  date. 
In  the  District  of  Columbia  Court  of  General  Sessions,  lawyers  volun¬ 
teer  by  notifying  a  coordinator  of  the  day  they  will  be  available.  Each 
day  the  coordinator  gives  the  presiding  judge  a  list  of  the  lawyers  who 
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have  volunteered  for  that  day  (the  current  average  is  about  20  per 
day)  and  he  makes  his  appointments  from  that  list. 

In  the  northern  district  of  Illinois,  the  director  of  the  Federal 
defender  program  schedules  one  duty-day  lawyer  for  each  court  day. 
This  lawyer  spends  the  day  on  call  at  a  specially  provided  office  in  the 
Federal  building,  and  takes  all  appointments  made  by  the  various 
judges  on  that  day.  Whether  appointed  by  court  or  commissioner,  he 
continues  his  representation  through  all  subsequent  proceedings  until 
the  defendant  is  disposed  of  in  the  district  court  (and  perhaps  also 
in  the  court  of  appeals). 

The  duty-day  arrangement  in  the  central  district  of  California  oper¬ 
ates  differently,  in  part  because  Los  Angeles  uses  a  master  calendar 
system  with  all  criminal  arraignments  before  a  single  judge  at  the 
Monday  call.  The  bar  association  chairman  of  this  arrangement  desig¬ 
nates  four  teams  of  six  panel  attorneys,  each  with  its  own  team  chair¬ 
man.  One  team  of  six  is  assigned  to  appear  at  each  Monday  arraign¬ 
ment.  All  defendants,  including  those  in  custody,  are  present  in  the 
courtroom.  Defendants  are  rarely  represented  by  appointed  counsel 
when  they  arrive  at  this  arraignment.  The  master  calendar  judge  first 
informs  defendants  of  their  right  to  appointed  counsel  and  then  ad¬ 
ministers  an  oath  en  masse  to  all  who  signify  their  desire.  The  judge 
then  calls  the  names  of  defendants  for  whom  the  calendar  does  not 
show  retained  counsel.  Each  is  questioned  briefly  to  determine  his  de¬ 
sire  and  eligibility  for  appointed  counsel.  Then,  proceeding  in  rota¬ 
tion,  the  judge  appoints  the  various  duty-day  lawyers  present  in  front 
of  the  bar.  Each  lawyer  gets  about  five  or  six  appointments  in  this 
manner.  Cases  with  retained  counsel  are  then  called,  giving  appointed 
counsel  from  30  minutes  to  at  most  2  hours  to  confer  with  the  clients 
whom  he  has  just  met  for  the  first  time.  Criminal  Justice  Act  cases  are 
then  called  for  arraignment,  and  many  are  disposed  of  by  guilty  plea 
at  that  time.  Others  plead  not  guilty  and  are  assigned  out  for  trial,  with 
appointed  counsel,  of  course,  following  through  to  that  stage. 

The  six-man  panel  from  each  Monday  arraignment  also  furnishes 
one  duty-day  attorney  for  the  U.S.  commissioner’s  afternoon  session 
on  Tuesday  through  Friday  of  that  same  week,  and  on  Monday  of  a 
different  week.  Defendants  who  appear  before  the  commissioner  and 
signify  their  desire  for  counsel  before  the  commissioner  are  postponed 
to  the  afternoon  session  when  the  duty-day  lawyer  is  present.  (An  eligi¬ 
ble  defendant  may  be  released  on  bond  or  recognizance  and  told  to  re¬ 
turn  at  that  time.)  Each  duty-day  lawyer  receives  an  average  of  two  or 
three  appointments  from  the  commissioner.  If  there  are  two  defendants 
and  the  appointment  of  separate  counsel  is  deemed  advisable,  the  com¬ 
missioner  achieves  this  simply  by  continuing  the  case  of  one  defend¬ 
ant.  until  a  subsequent  day,  when  a  different  duty-day  attorney  will  ap¬ 
pear.  The  important  thing  to  note  is  that,  except  for  one  special  situa¬ 
tion,  the  commissioner’s  duty-day  attorneys  only  serve  the  defendant 
before  the  commissioner.  If  a  defendant  has  determined  to  plead  guilty 
under  rule  20,  where  counsel  will  usually  have  had  communications 
with  the  U.S.  attorney  in  another  district,  counsel  will  continue  his 
representation  into  the  district  court.  In  all  other  cases,  counsel  ap¬ 
pointed  by  the  commissioner  in  Los  Angeles  does  nothing  further  for 
the  defendant,  and  new  counsel  will  be  appointed  at  the  district  court 
arraignment  in  the  manner  described  above.  The  disadvantages  this 
poses  for  the  defendant  are  discussed  later. 
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C.  Attorney  'preferences  in  selection  criteria 

Questionnaire  responses  from  about  240  different  lawyers  in  10  dif¬ 
ferent  districts  reveal  something  of  the  bar’s  opinion  about  the  factors 
that  are  being  used  in  selecting  counsel  for  Criminal  Justice  Act 
appointments,  and  factors  that  they  feel  should  be  used.  The  alterna¬ 
tives  checked  were  generally  consistent  from  district  to  district. 

The  most  popular  factors  counsel  felt  were  being  applied  were  (in 
this  order)  :  (1)  friendship  with  the  judge,  commissioners  or  bar 
coordinator,  (2)  the  factor  of  rotation,  (3)  reports  or  rumors  about 
the  quality  of  the  lawyer’s  services  on  previous  cases,  (4)  the  attorney’s 
known  desire  for  appointments,  (5)  the  tendency  to  favor  the  most 
experienced  lawyers  for  appointments,  and  (6)  the  lawyer’s  having 
time  for  appointments.  The  first  factor  that  the  bar  felt  should  be 
applied  as  the  basis  for  selection  was  reports  or  rumors  about  the 
quality  of  the  lawyer’s  service  on  previous  cases.  Three  other  factors 
ranked  next,  each  about  equal  in  preference :  the  amount  of  the  law¬ 
yer’s  experience,  his  desire  for  appointments,  and  the  factor  of  rota¬ 
tion.  The  other  choices  ranked  far  behind. 

There  are  several  striking  things  about  the  overall  totals  in  the 
lawyers’  questionnaires.  First,  over  150  lawyers  felt  that  friendship 
with  the  judge,  commissioner,  clerk  or  bar  coordinator  played  an 
important  part  in  appointments,  but  only  a  fifth  that  many  felt  that 
it  should.  This  seems  to  bespeak  an  attitude  of  jealousjq  as  if  Criminal 
Justice  Act  appointments  were  generally  looked  on  as  marks  of 
favoritism  or  as  financial  or  other  advantages  to  be  sought  or  coveted. 
Second,  the  number  of  lawyers  who  felt  that  rumors  or  reports  about 
the  quality  of  a  lawyer’s  services  on  previous  cases  should  be  a  factor 
in  choice  was  almost  double  those  who  felt  that  it  presently  was. 
This  preference  for  quality  evaluation  was  reflected  in  another  ques¬ 
tion  in  which  almost  half  of  the  responding  lawyers  acknowledged  a 
need  and  desire  for  some  provision  for  evaluating  the  adequacy  of 
legal  services  performed  by  lawyers  appointed  under  the  Criminal 
Justice  Act.  Another  30  percent  had  no  objection  to  such  a  measure. 
Only  15  percent  of  those  who  responded  to  this  question  objected  to 
formal  evaluations  of  lawyers’  performances.  Third,  the  factor  of 
experience  as  a  basis  for  selection  was  favored  by  almost  twice  as 
many  lawyers  as  the  number  who  felt  that  this  factor  was  actually 
being  applied.  The  bar  apparently  cherishes  the  privilege  or  status  of 
the  Criminal  Justice  Act  appointment,  and  feels  that  the  selection 
process  should  eliminate  the  factor  of  friendship  with  judge,  com¬ 
missioner,  or  bar  coordinator  and  rely  instead  on  the  quality  of  the 
lawyer’s  performance,  his  experience,  his  desires  for  appointments  and 
the  factor  of  rotation. 

VI.  APPOINTMENT  BY  COMMISSIONERS  OR  JUDGES 

A.  The  present  practice 

Nationwide  figures  on  Criminal  Justice  Act  appointments  for  fiscal 
1966  show  that  judges  made  70  percent  of  the  appointments  and  U.S. 
commissioners  made  30  percent.  The  percentages  for  1967  are  exactly 
the  same.  Some  appointments  by  judges  are  for  defendants  who  were 
indicted  before  their  arrest  or  summons,  and  have  never  been  before 
a  commissioner.  Some  others  are  for  defendants  who  have  had  counsel 
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before  the  commissioner  but  new  counsel  is  being  substituted  before 
the  court.  Still  other  appointments  by  judges  are  in  districts  like 
eastern  Michigan  (Detroit),  where  commissioners  do  not  make  Crim¬ 
inal  Justice  Act  appointments.  But  most  of  the  TO  percent  of  appoint¬ 
ments  made  by  judges  are  for  defendants  who  have  waived  counsel 
before  the  commissioner.  The  practices  vary  widely  from  district  to 
district,  but  the  central  problem — the  point  at  which  counsel  should 
be  provided — is  important  enough  to  justify  examining  the  variations 
in  some  detail. 

It  will  be  remembered  that  the  Allen  Committee  expressed  its  strong 
belief  that  the  interest  of  the  accused  and  the  demands  of  orderly 
procedure  required  that  “counsel  be  appointed  for  the  accused  not 
later  than  at  his  first  appearance  before  the  U.S.  commissioner.” 
Poverty  and  the  Administration  of  Federal  Criminal  Justice  37 
(1963).' 

The  Judicial  Conference  Committee  to  Implement  the  Criminal 
Justice  Act  has  expressed  its  opinion  “that  the  legislative  history  of 
the  act  makes  it  clear  that  counsel  must  be  provided  for  a  defendant 
at  his  initial  appearance  before  a  commissioner  if  requested.”  Judicial 
Conference  Report  (H.  Doc.  62,  89th  Cong.,  first  sess.  84  (1965)).  In 
view  of  these  statements  of  objectives  how  does  it  happen  that  less 
than  one-third  of  the  national  total  of  Criminal  Justice  Act  appoint¬ 
ments  in  the  first  2  years  of  the  act  were  being  made  by  commissioners  ? 

The  national  total  of  30-percent  appointment  by  commissioners  is 
obviously  a  composite  of  local  practices  that  vary  greatly  from  district 
to  district.  Of  the  123  commissioners  who  responded  to  our  ques¬ 
tionnaire  (responding  commissioners  handled  a  median  of  about  40 
cases  per  year)  almost  half  said  they  appointed  counsel  for  less  than 
20  percent  of  the  defendants  who  appeared  before  them  and  were 
apparently  eligible  under  the  act.  Thus,  commissioners  appoint  only 
about  15  to  20  percent  of  the  Criminal  Justice  Act  counsel  in  the 
southern  district  of  New  York  and  the  western  districts  of  Michigan 
and  Wisconsin.  They  currently  appoint  about  80  percent  of  the  Crim¬ 
inal  Justice  Act  counsel  in  southern  California  and  70  percent  in 
northern  Illinois. 

In  terms  of  early  appointment  of  counsel,  it  probably  makes  very 
little  difference  whether  the  commissioner  makes  the  appointment  or 
a  judge  makes  it,  if,  as  in  southern  New  York,  there  is  a  judge  hearing 
a  call  of  criminal  cases  every  day  in  the  same  building  where  the  com¬ 
missioner  sits,  and  where  defendants  are  promptly  brought  before  the 
judge  for  this  purpose.  In  a  district  like  rural  Michigan  or  Wisconsin, 
on  the  other  hand,  there  may  be  a  significant  difference  in  the  delay 
entailed  when  counsel  is  appointed  by  a  commissioner  and  when  the 
defendant  must  wait  for  appointment  by  a  district  judge.  Even  in  an 
urban  area,  the  difference  in  delay  can  be  material,  as  will  be  seen. 

Although  frequently  intermingled  in  discussion  and  practice,  there 
are  two  separate  questions  in  connection  with  this  subject :  whether  the 
appointment  is  made  by  commissioner  or  court,  and  the  point  in  the 
proceedings  when  the  appointment  is  made.  Appointment  by  a  com¬ 
missioner  will  usually  mean  that  the  defendant  had  legal  assistance 
before  the  commissioner,  but  that  is  not  always  so,  since  the  commis¬ 
sioner  may  have  completed  his  functions  before  making  the  appoint¬ 
ment.  Conversely,  appointment  by  a  judge  does  not  necessarily  mean 
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that  the  defendant  had  no  legal  assistance  before  the  commissioner, 
since  he  may  have  had  separate  counsel  there,  or  counsel  appointed  by 
a  judge,  if  appointed  early  enough,  may  perform  services  (such  as 
preliminary  hearing)  before  the  commissioner. 

B.  Factors  determining  whether  appointment  is  by  judge  or  com¬ 
missioner 

The  decision  of  whether  counsel  is  appointed  by  commissioner  or 
court  (assuming  the  defendant  is  actually  brought  before  a  commis¬ 
sioner)  depends  upon  a  complex  of  factors,  including  law  enforcement, 
geography  (location  of  jails,  law  enforcement  offices,  and  commission¬ 
ers  in  relation  to  places  of  holding  court),  practice  in. the  district 
regarding  preliminary  hearing  and,  sometimes,  the  provisions  of  the 
Criminal  Justice  Act  plan  in  the  district. 

All  Criminal  Justice  Act  counsel  in  the  eastern  district  of  Michigan 
are  appointed  by  judges,  since  that  district  has  for  some  years  fol¬ 
lowed  the  unique  practice  of  having  judges  perform  the  functions  of 
committing  magistrates.  Judges  of  the  District  of  Columbia  Court,  of 
General  Sessions  also  function  as  committing  magistrates,  and  make 
Criminal  Justice  Act  appointments  in  many  felonies  arising  in  that 
district.  The  full-time  commissioner  in  the  District  of  Columbia  does 
not  appoint  Criminal  Justice  Act  counsel.  Needy  persons  appearing 
before  the  commissioner  are  represented  by  Legal  Aid  Agency  counsel. 
Criminal  Justice  Act  counsel  is  not  appointed  until  the  defendant  ap¬ 
pears  in  the  district  court. 

About  a  dozen  district  plans  provide  that  the  commissioner  will  not 
appoint  counsel  directly ;  rather,  once  he  has  determined  that  the  de¬ 
fendant  is  entitled  to  the  appointment  of  counsel,  he  will  notify  the 
clerk  of  the  court,  or  the  district  judge,  and  a  judge  will  make  the 
actual  appointment.  A  survey  of  all  commissioners  in  four  districts 
where  the  written  plan  forbids  appointment  by  commissioners  re¬ 
vealed  that  this  arrangement  had  been  effectively  abolished  in  two  of 
the  districts,  eastern  Washington  and  western  Texas.  There  the  court 
had  subsequently  authorized  commissioners  to  make  the  appointments 
themselves.  The  other  two  districts,  middle  Alabama  and  northern 
Ohio,  still  follow  their  written  plan,  so  that  all  appointments  are  made 
by  the  court,  even  where  counsel  who  is  appointed  still  has  some  func¬ 
tion  (such  as  preliminary  hearing)  to  perform  before  the  commis¬ 
sioner. 

In  districts  where  the  plan  permits  counsel  to  be  appointed  by  either 
commissioners  or  judges,  there  are  two  suggested  explanations  for 
commissioners  not  appointing  counsel. 

(1)  Where  the  commissioner’s  location  is  an  outlying  area,  remote 
from  the  place  of  incarceration  or  holding  court,  it  is  said  to  be  use¬ 
less  to  appoint  counsel  from  the  area  where  the  commissioner  sits 
when  he  has  no  significant  function  before  the  commissioner  and 
would  merely  have  to  be  replaced,  because  of  his  inaccessibility,  when 
the  case  came  before  the  district  court. 

(2)  Once  the  commissioner  has  explained  the  charges,  advised  the 
defendant  of  his  rights,  fixed  bond,  or  decided  to  release  him  on  his 
own  recognizance  (frequently  done) ,  and  determined  that  he  is  eligible 
for  appointment  of  counsel  under  the  Criminal  Justice  Act,  he  has 
done  everything  that  counsel  would  normally  assist  with  before  the 
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commissioner.  Consequently,  there  is  nothing  to  be  gained  by  the  com¬ 
missioner’s  appointing  counsel  for  the  defendant. 

Deferring  for  the  moment  any  comment  on  the  logic  of  these  two 
arguments,  we  will  first  submit  some  examples  of  how  these  problems 
are  treated  in  practice. 

1.  Geographical  separation  of  court  and  commissioner 

In  the  district  of  Montana,  whose  population  is  probably  more  wide¬ 
spread  than  any  other  Federal  district,  counsel  are  usually  appointed 
by  the  commissioner.  About  80  percent  of  this  district's  criminal  cases 
are  committed  on  Indian  reservations,  principally  one  in  the  north¬ 
eastern  part  of  the  state.  Persons  arrested  there  are  brought  before 
a  local  commissioner,  who  generally  releases  them  on  recognizance 
for  later  appearance  before  the  court  in  Havre,  130  miles  away,  or  at 
one  of  the  court's  three  annual  sessions  in  Glasgow,  60  miles  away. 
The  commissioner  generally  appoints  counsel  from  his  own  area,  and 
these  counsel  usually  travel  to  Glasgow  or  Havre  for  the  court  ses¬ 
sions,  although  counsel  from  these  cities  are  occasionally  substituted- 
In  the  more  serious  cases,  where  the  defendant  is  not  released  on  his 
own  recognizance,  the  defendant  is  promptly  brought  to  Billings, 
about  350  miles  away,  where  a  judge  immediately  appoints  substitute 
counsel  from  the  Billings  area.  The  great  advantage  of  counsel  ap¬ 
pointed  by  the  local  commissioner  is  that  he  is  located  near  the  reser¬ 
vation  where  he  can  confer  with  the  defendant  (when  he  is  at  large) 
and  witnesses,  and  do  investigative  work.  When  substitute  counsel 
is  appointed  in  Billings,  the  counsel  originally  appointed  by  the 
commissioner  or  some  other  counsel  in  the  area  is  often  engaged  to 
assist  Billings  counsel  with  investigative  work. 

In  North  Dakota,  the  problem  of  separation  of  court  and  commis¬ 
sioners  rarely  arises  because  the  arresting  officers  have  their  offices 
only  in  the  cities  where  court  is  held,  and  defendants  are  usually 
returned  to  these  locations.  Whether  counsel  are  appointed  by  court 
or  commissioner,  the  problem  under  this  arrangement  is  that  a  lawyer 
located  at  the  seat  of  court  may  have  to  travel  out  to  the  site  of  the 
crime  for  investigation  and,  if  the  defendant  is  released  on  bond,  his 
client  may  be  less  accessible.  This  practice  may  also  involve  questions 
of  prompt  arraignment. 

In  the  district  of  Arizona,  counsel  are  generally  appointed  by  the 
commissioners  in  Douglas  and  Nogales.  Substitute  counsel  are  ap¬ 
pointed  when  the  defendants  go  to  the  district  court  in  Tucson  because 
local  counsel  object  to  traveling  there  (80  to  130  miles).  The  com¬ 
missioner  in  Globe,  on  the  other  hand,  rarely  appoints  counsel ;  it  is 
said  this  is  because  the  Indians  who  are  generally  brought  before 
him  prefer  to  have  their  counsel  appointed  in  Tucson. 

In  the  western  district  of  Wisconsin,  outlying  commissioners  often 
release  defendants  on  their  own  recognizance,  but  they  rarely  appoint 
local  counsel  for  them.  This  also  seems  to  be  an  effort  to  avoid  travel. 
Since  all  plea  arraignments  and  most  court  proceedings  are  held  in 
Madison,  outlying  counsel  would  have  to  travel  to  Madison.  In  addi¬ 
tion,  preliminary  hearings  are  only  held  in  Madison,  since  holding 
them  before  an  outlying  commissioner  would  require  a  U.S.  attorney 
to  travel  out  from  Madison. 

Defendants  brought  before  the  U.S.  commissioner  in  El  Centro  in 
the  southern  district  of  California  may  and  sometimes  do  have  counsel 
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appointed  from  the  local  commissioner's  panel,  but  substitute  counsel 
is  always  appointed  for  the  further  proceedings  in  San  Diego,  so  El 
Centro  counsel  won’t  have  to  travel  to  the  seat  of  court  (100  miles). 

It  is  apparent  from  these  examples  that  the  distance  between  court 
and  commissioner,  and  the  likelihood  that  local  counsel  will  not  carry 
through  with  proceedings  before  the  district  court,  does  not  militate 
against  appointment  of  counsel  by  the  commissioner.  In  such  cases, 
the  commissioner  can  appoint  local  counsel  for  services  before  him, 
and  then  the  district  court  can  appoint  substitute  counsel  for  further 
proceedings  at  the  seat  of  court. 

2.  The  contention  that  judges  should  appoint  counsel  because 
counsel  have  little  function  to  perform  before  the  com¬ 
missioner 

The  important  issue  in  deciding  whether  counsel  should  be  ap¬ 
pointed  by  court  or  commissioner  is  not  what  counsel  can  do  before  a 
commissioner.  The  issue  is  whether  counsel  can  do  a  better  job  of 
representation  if  he  is  appointed  before  the  case  comes  to  the  court. 
The  important  thing  is  not  who  appoints  counsel,  but  when  the  ap¬ 
pointment  takes  place.  We  favor  appointment  by  the  commissioner, 
not  because  it  matters  who  makes  the  appointment  but  because  this 
is  likely  to  result  in  appointment  at  an  earlier  stage  in  the  criminal 
proceeding  than  appointment  by  a  judge.  Thus,  even  if  the  commis¬ 
sioner  has  explained  the  charges,  properly  advised  the  defendant,  and 
released  him  on  his  own  recognizance  (thus  completing  all  functions 
he  could  perform,  except  preliminary  hearing)  before  appointment  of 
counsel,  we  nevertheless  feel  that  the  commissioner  should  generally 
appoint  coimsel  for  the  defendant.  Our  detailed  reasons  are  set  out 
below. 

Bail. — If  the  defendant  remains  in  custody,  counsel  appointed  by 
the  commissioner  can  move  promptly  for  reduction  of  bail,  release 
on  recognizance,  or  substitution  of  one  of  the  conditions  of  release 
(such  as  10  percent  cash  bail)  available  under  the  Bail  Reform  Act- 
18  U.S.C.  section  3146  et  seq.  If  conditions  of  release  are  imposed 
and  the  defendant  remains  in  custody,  counsel  can  have  the  conditions 
reviewed,  and  require  the  judicial  officer  to  give  written  reasons  for 
them.  18  U.S.C.  section  3146(d).  Where  conditions  are  fixed  by  a 
commissioner  or  committing  magistrate  who  refuses  to  modify  them, 
counsel  can  move  the  district  court  to  amend  them.  Decisions  on  such 
motions  for  amendments  or  on  orders  by  which  district  judges  have 
imposed  or  amended  conditions  of  release  may  be  appealed.  18  U.S.C. 
section  3147.  See  generally,  Shackleford  v.  United  States ,  383  F.  2d 
212  (D.C.  Cir.  1967).  Appointed  counsel  would  be  useful  and  prob¬ 
ably  absolutely  necessary  to  realization  of  all  of  these  rights  under 
the  Bail  Reform  Act. 

Location  of  counsel. — Where  court  and  commissioner  are  separated 
by  large  distances,  appointment  by  the  commissioner  will  generally 
give  the  defendant  a  lawyer  who  is  located  close  to  his  residence  and 
to  the  place  of  the  crime.  This  is  sometimes,  though  not  always,  de¬ 
sirable.  It  will  probably  be  desirable  if  the  crime  is  one  involving 
local  investigation  and  witnesses.  Local  counsel  may  be  less  valuable 
if  the  crime  is  one  without  any  significant  involvement  with  the 
area  where  the  defendant  was  apprehended,  such  as  would  usually 
be  true  of  interstate  auto  theft  and  some  kinds  of  fraud  cases.  In  this 
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event,  the  defense  may  be  facilitated  by  having  trial  counsel  appointed 
from  the  location  where  the  court  sits,  especially  if  the  defendant  will 
be  incarcerated  there  awaiting  trial.  But  even  in  these  cases  it  may 
be  desirable  to  have  counsel  appointed  by  the  commissioner  in  order 
to  gain  the  advantages  of  early  appointment. 

Early  appointment  of  counsel. — The  most  important  reason  for  hav¬ 
ing  Criminal  Justice  Act  counsel  appointed  by  the  commissioner  is 
to  get  counsel  for  the  defendant  as  soon  as  possible,  entirely  apart  from 
any  services  that  may  be  performed  before  tire  commissioner.  If  the 
commissioner  fails  to  appoint  counsel,  this  may  result  in  delaying 
the  appointment  until  the  defendant  is  arraigned  before  the  district 
court.  This  may  be  a  lengthy  period  of  time,  which  is  especially 
troublesome  if  the  defendant  is  in  custody,  and  may  even  work  to  his 
disadvantage  if  he  is  free  on  recognizance.  The  western  division  of  the 
district  of  South  Dakota  provides  an  example  of  the  potential  delays 
in  predominantly  rural  districts.  Two-month-long  sessions  of  court 
are  held  in  that  division,  one  in  June  and  one  in  September.  A  defend¬ 
ant  who  is  arrested  after  the  September  session,  if  he  cannot  post 
the  bond  fixed  by  the  commissioner,  will  be  confined  in  jail  until  his 
plea  arraignment  the  following  June.  (If  he  signifies  his  willingness 
to  waive  indictment  and  plead  guilty  some  time  during  this  period  of 
delay,  he  will  be  transported  for  that  purpose  to  some  city  elsewhere 
in  the  State  where  court  is  then  being  held.)  Until  some  time  after 
the  effective  date  of  the  Criminal  Justice  Act,  only  the  judges  appointed 
counsel  in  this  district,  and  they  did  not  do  so  until  arraignment.  Con¬ 
sequently,  a  needy  defendant,  whether  in  jail  or  out,  would  be  without 
counsel  for  up  to  8  months  after  his  arrest.  Thus,  the  cases  of  12 
defendants  who  had  attorneys  appointed  for  them  at  the  June  1966 
session  of  this  division  had  been  pending  an  average  of  over  6  months 
before  they  received  a  lawyer.  The  disadvantages  of  this  delay  fell 
most  heavily  on  poor  Indians  who  could  not  make  bond,  a  class  of 
defendants  who  make  up  the  largest  share  of  the  criminal  docket  in 
this  district.  This  practice  has  now  been  corrected  by  having  the  com¬ 
missioners  appoint  counsel,  who  are  now  available  to  advise  the  defend¬ 
ant  and  work  for  his  benefit  from  the  outset  (including  measures  to 
secure  his  release  pending  arraignment  ) . 

Early  appointment  of  counsel  is  also  important  in  order  to  initiate 
investigation  and  discovery  at  the  earliest  possible  moment.  With  delay, 
witnesses  may  leave  the  jurisdiction  or  be  impossible  to  locate,  or  their 
memories  may  dim.  Physical  evidence  may  disappear  or  become  un¬ 
available.  Early  appointment  is  all  the  more  advisable  because  the 
number  of  possible  dispositions  (especially  those  favorable  to  the 
defendant)  diminishes  as  the  case  proceeds  through  each  successive 
stage  of  the  criminal  justice  system.  The  assistance  of  counsel  at  the 
earliest  possible  point  might  even  prevent  the  filing  of  charges  or  the 
arrest  of  the  defendant.  If  a  defendant  has  not  been  indicted,  a  U.S. 
attorney  can  dismiss  the  charges  without  prior  approval  from  the  De¬ 
partment  of  Justice  in  Washington.  Once  the  indictment  is  returned, 
Washington’s  approval  is  essential,  and  the  U.S.  attorney’s  freedom 
of  action  is  therefore  curtailed.  Preindictment  investigations  and  con¬ 
ferences  with  the  U.S.  attorney  can  therefore  be  of  invaluable  assist¬ 
ance.  Tf  a  juvenile  is  involved,  the  sooner  counsel  can  get  into  the  case 
the  better  he  will  be  informed  and  able  to  utilize  one  of  the  special 
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alternatives  pertaining  to  juvenile  offenders,  such  as  deferred  prose¬ 
cution  or  election  to  proceed  under  the  Juvenile  Offenders  Act. 

One  western  judge  gave  us  this  example  of  how  a  defendant  can 
be  benefited  by  early  appointment  of  counsel  in  his  own  locale.  Fed¬ 
eral  officers  had  arrested  a  defendant  and  charged  him  with  posses¬ 
sion  of  one  cigarette  of  marihuana.  When  the  judge  saw  this  charge, 
he  made  sure  that  counsel,  who  had  been  appointed  in  the  outlying 
area  where  defendant  had  been  arrested,  was  advised  that  the  U.S. 
attorney’s  policy  was  to  dismiss  Federal  charges  in  advance  of  indict¬ 
ment  in  such  cases  if  there  had  been  a  state  prosecution  upon  the  same 
facts.  Counsel  promptly  saw  to  it  that  there  was  a  state  prosecution 
in  the  local  area.  The  defendant  entered  a  guilty  plea  to  the  state 
charges,  which  (as  was  usual  in  this  type  of  case)  resulted  in  a  light 
fine  and  a  suspended  sentence.  The  Federal  charges  were  thereupon 
dismissed.  If  the  case  had  gone  to  the  city  where  the  Federal  court 
sat,  and  if  an  indictment  had  been  returned,  the  likelihood  of  getting 
the  defendant  such  a  favorable  disposition  would  have  been  materially 
reduced. 

Counsel  for  preliminary  hearing. — A  final  important  reason  for  the 
commissioner  to  appoint  counsel  is  so  that  the  defendant  can  be  ad¬ 
vised  in  his  decision  whether  or  not  to  waive  preliminary  hearing. 
This  point  has  great  significance  in  some  distrcts,  and  less  (though 
some)  significance  in  others. 

There  is  remarkable  diversity  among  the  Federal  districts  in  the 
frequency  of  preliminary  hearing.  For  example,  preliminary  hearings 
are  rarely  held  in  the  southern  district  of  New  York,  northern  district 
of  Illinois,  and  northern  district  of  California.  There  are  other  dis¬ 
tricts,  primarily  those  that  have  no  huge  urban  areas,  where  prelimi¬ 
nary  hearings  are  frequently  held.  For  example,  there  is  a  preliminary 
hearing  in  25  to  50  percent  of  the  criminal  cases  that  come  to  the 
Federal  court  in  Tucson,  and  the  U.S.  commissioner  in  Madison,  Wis., 
holds  preliminary  hearings  in  about  50  percent  of  the  cases  that  come 
before  him  (his  caseload  is  over  50  per  year) .  Our  commissioner’s  ques¬ 
tionnaires,  answered  by  about  15  percent  of  the  U.S.  commissioners  now 
in  service,  indicated  the  following  about  the  extent  of  preliminary 
hearings  actually  held: 


Proportion  of  preliminary  hearings  before  U.S.  commissioners  in  criminal  cases 

other  them  petty  offenses 

Percent  of 
commissioners 
giving  this 

Percent  of  cases  in  which  preliminary  hearings  held :  answer 


0  to  5 -  39 

6  to  15 _  26 


16  to  50. 


25 


51  or  more 


10 


Total  commissioners  answering _  100 

Source  :  U.S.  commissioner  questionnaire,  question  No.  8,  appendix. 

The  most  important  determinant  of  the  frequency  of  preliminary 
hearings  in  most  districts  seems  to  be  how  often  the  grand  jury  meets 
in  the  district.  If  the  grand  jury  meets  only  a  few  times  a  year,  then 
there  will  probably  be  quite  a  few  preliminary  hearings.  If  the  grand 
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jury  is  in  session  almost  continuously,  as  in  districts  c-ontaining  large 
urban  centers,  there  will  usually  be  few,  if  any,  preliminary  hearings. 
The  reason  is  simple. 

If  a  defendant  demands  a  preliminary  hearing  in  New  York,  Chi¬ 
cago,  or  San  Francisco,  for  example,  the  U.S.  attorney  almost  routinely 
obtains  a  short  continuance  to  prepare  for  the  preliminary  hearing, 
and  during  that  interval  he  goes  before  the  grand  jury  and  has  the  de¬ 
fendant  indicted.  After  indictment,  the  defendant  has  no  right  to  a 
preliminary  hearing,  or  so  it  is  now  generally  held  in  these  and  most 
other  districts.  (Defense  counsel  in  some  areas,  including  northern 
Illinois  and  Connecticut,  have  attempted  to  compel  holding  a  pre¬ 
liminary  hearing  after  indictment,  but  these  efforts  have  not  been  suc¬ 
cessful.)  As  a  result,  defendants  and  defense  counsel  in  these  areas  are 
usually  reluctant  to  demand  a  preliminary  hearing,  since  such  a  de¬ 
mand  only  has  the  effect  of  accelerating  the  time  of  their  indictment, 
which  removes  any  possibility  of  obtaining  a  local  dismissal  of  the 
charges  without  the  approval  of  the  Department  of  Justice  in  Wash¬ 
ington.  Two  important  urban  exceptions  to  this  pattern  were  called 
to  our  attention,  the  District  of  Columbia  and  the  eastern  district  of 
Pennsylvania.  Preliminary  hearings  are  frequently  held  in  Philadel¬ 
phia  because  the  U.S.  attorney  chooses  not  to  use  the  indictment  to 
avoid  preliminary  hearing;  and  hearings  are  generally  held  in  the 
District  of  Columbia  because  that  court  of  appeals  (in  a  decision 
discussed  below)  considers  that  the  defendant  has  a  right  to  pre¬ 
liminary  hearing  as  a  discovery  device. 

Our  commissioner  questionnaire  confirms  the  prosecutor’s  ability 
to  avoid  preliminary  hearing  by  obtaining  an  indictment.  Given  a  case 
in  which  the  defendant  had  requested  a  preliminary  hearing,  95  per¬ 
cent  of  the  commissioners  said  they  usually  granted  the  U.S.  attorney 
a  continuance  to  prepare  for  the  hearing,  and  60  percent  said  their  con¬ 
tinuance  would  be  6  days  or  longer.  Only  one  commissioner  in  over 
100  said  he  would  give  a  continuance  of  1  day  or  less. 

If  a  defendant  demands  preliminary  hearing  in  a  district  where  the 
grand  jury  is  in  session  only  infrequently,  the  U.S.  attorney  is  less 
able  to  indict  him  during  the  interim  and,  therefore,  the  preliminary 
hearing  is  more  likely  to  be  held.  This  is  probably  true  of  a  major¬ 
ity  of  districts,  since  continuous  grand  juries  are  the  exception  rather 
than  the  rule.  Of  the  111  U.S.  commissioners  who  answered  our  ques¬ 
tion  on  this  point,  79  (71  percent)  said  that  when  a  defendant  has 
requested  a  preliminary  hearing,  the  hearing  is  rarely  (less  than  10 
percent  of  the  time)  not  held  because  the  defendant  has  been  indicted. 
Only  18  percent  of  the  commissioners  said  their  preliminary  hearings 
were  preempted  more  than  60  percent  of  the  time. 

With  but  few  exceptions,  there  was  no  middle  ground ;  preliminary 
hearings  were  either  preempted  most  of  the  time,  or  hardly  at  all.  A 
sample  of  about  15  Federal  districts  confirms  this  point,  in  the  two 
districts  where  the  grand  jury  sat  continuously,  the  eastern  district  of 
New  York  and  the  central  district  of  California,  it  was  reported 
that  the  grand  jury  was  invariably  or  frequently  used  to  avoid  a  pre¬ 
liminary  hearing.  In  each  of  the  other  13  districts,  except  one,  it  was 
reported  that  the  grand  jury  was  rarely  used  to  avoid  preliminary 
hearing,  because  the  grand  jury  only  sat  for  a  few  days,  two  or  three 
times  a  year.  But  even  in  these  districts,  the  U.S.  attorney  indicated 
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a  willingness  and  practice  of  using  the  indictment  to  forestall  prelimi¬ 
nary  hearing  when  the  grand  jury  was  in  sesson  near  the  time  when 
the  defendant  demanded  the  hearing.  A  report  from  the  U.S.  attorney's 
office  in  Nebraska  indicated  that  the  grand  jury  of  that  district  was 
sometimes  used  to  avoid  preliminary  hearings  before  commissioners 
in  the  far  western  part  of  that  district  in  order  that  the  U.S.  attor¬ 
ney’s  office  would  not  lose  the  services  of  one  of  its  prosecutors  during 
the  2  or  3  days  it  took  him  to  travel  back  and  forth  across  the  State 
to  be  present  at  the  preliminary  hearing.  There  was  no  such  concern 
or  effort  to  avoid  preliminary  hearings  sought  before  a  commissioner 
in  Lincoln  or  Omaha.  The  only  maverick  (on  indicting  a  defendant 
to  avoid  hearing)  was  the  district  of  Oregon.  An  assistant  U.S.  attor¬ 
ney  in  that  district  reported  that  in  one  or  two  cases  where  the 
question  had  arisen,  the  prosecution  had  been  willing  to  give  the  de¬ 
fendant  a  preliminary  hearing  even  after  he  had  been  indicted,  so 
they  could  not  be  accused  of  using  the  indictment  as  a  subterfuge 
to  avoid  the  discovery  inherent  in  the  hearing. 

The  advantage  of  a  preliminary  hearing,  and  the  reason  the  Govern¬ 
ment  seeks  to  avoid  it  in  so  many  areas,  is  that  it  can  serve  as  an  im¬ 
portant  tool  of  discovery,  at  least  in  complicated  cases  or  cases  where 
the  defense  is  unsure  how  much  evidence  the  Government  has.  It  can 
also  serve  as  a  good  dry  run  to  determine  how  a  Government  witness 
will  perform  on  the  stand,  and  it  can  also  provide  a  basis  for  impeach¬ 
ing  the  witness’s  testimony  at  the  later  trial.  The  importance  of  the 
device  for  discovery  has  led  the  Court  of  Appeals  for  the  District 
of  Columbia  to  hold  that  a  defendant  has  a  right  to  a  preliminary 
hearing  with  appointed  counsel  even  after  he  has  been  indicted,  Blue  v. 
United  States,  342  F.  2d  894  (D.C.  Cir.  1966),  and  that  this  right  will 
be  enforced  by  mandamus  to  compel  a  full  hearing  to  be  held,  Ross  v. 
Sirica ,  380  F.  2d  557  (D.C.  Cir.  1967),  or,  in  appropriate  circum¬ 
stances,  by  granting  a  new  trial,  Dancy  v.  United  States ,  361  F.  2d  75 
(D.C.  Cir.  1966).  In  most,  if  not  all,  other  jurisdictions  where  the 
argument  has  been  made  it  has  been  rejected  thus  far,  for  the  reason 
that  discovery,  though  perhaps  a  by-product,  is  not  the  purpose  of  the 
preliminary  hearing,  e.g.,  Sciortino  v.  Zampano ,  385  F.  2d  132  (2d 
Cir.  1967). 

Some  able  attorneys  contend  that  the  preliminary  hearing  is  not 
valuable  for  discovery.  It  is  certainly  less  essential  in  a  district  where 
the  U.S.  attorney  has  an  open  file  policy  and  is  otherwise  relatively 
cooperative  in  advising  defense  counsel  of  the  nature  and  type  of  evi¬ 
dence  against  the  accused.  Experienced  private  defender  counsel  in 
both  New  York  and  San  Francisco,  who  rarely,  if  ever,  pressed  for 
preliminary  hearing,  argued  that  it  was  not  valuable  as  a  discovery 
device  since  under  the  rule  in  Costello  v.  United  States ,  350  U.S.  359 
(1956),  a  Government  agent  can  testify  to  hearsay  before  the  grand 
jury  and  thus  could  also  do  this  in  the  preliminary  hearing.  Conse¬ 
quently,  the  Government  could  demonstrate  probable  cause  with  very 
little  opportunity  for  discovery  by  the  defense.  True  as  this  observa¬ 
tion  may  be  in  some  types  of  cases  (perhaps  the  types  occurring  most 
frequently  in  these  districts),  there  are  undoubtedly  some  cases  where 
the  preliminary  hearing  is  valuable  for  discovery  (even  by  cross-ex¬ 
amination  of  Government  agents  who  have  merely  submitted  hear- 
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say  testimony).  If  it  were  not  valuable  defendants  would  not  be  at 
such  pains  to  demand  hearings  in  certain  districts,  and  U.S.  attorneys 
would  not  go  to  such  lengths  to  avoid  them. 

The  possible  value  of  preliminary  hearing  is  surely  great  enough 
so  that  a  defendant  generally  ought  to  have  counsel  to  advise  him 
whether  or  not  to  waive  it.  The  Allen  committee  gave  this  as  one  of 
the  principal  reasons  why  counsel  should  be  appointed  at  the  com¬ 
missioner  level.  Poverty  and  the  Administration  of  Federal  Criminal 
Justice  24  (1963).  Counsel  is  especially  necessary  in  those  districts 
where  preliminary  hearing  is  frequently  held.  Even  in  districts  where 
preliminary  hearings  are  almost  always  avoided,  counsel  may  have  an 
important  function  to  perform.  When  the  U.S.  attorney  in  Chicago 
recently  procured  an  indictment  during  a  continuance  ostensibly  ob¬ 
tained  to  prepare  for  preliminary  hearing,  appointed  counsel  moved 
to  dismiss  the  indictment,  or,  in  the  alternative,  to  compel  a  prelimi¬ 
nary  hearing.  Both  motions  were  denied,  but  the  attempt  brought  the 
practice  to  the  chief  judge’s  attention  and  he  instructed  the  commis¬ 
sioner  that  future  continuances  should  only  be  short  ones  for  the  pur¬ 
pose  of  gathering  witnesses.  Now,  a  few  preliminary  hearings  are 
being  held  in  northern  Illinois.  Other  counsel  have  advised  us  that 
they  sometimes  threaten  to  insist  on  a  preliminary  hearing  if  the  pros¬ 
ecutor  opposes  release  on  recognizance  or  if  he  does  not  reveal  some 
of  the  prosecution’s  case,  thus  using  the  waiver  of  preliminary  hearing 
as  a  quid  pro  qvo  to  obtain  some  advantage  for  the  defendant.  The 
need  for  the  advice  of  counsel  for  such  maneuvers  is  readily  apparent. 

Waiver  of  preliminary  hearing. — The  general  practice  is  to  permit 
defendants  to  waive  preliminary  hearing  without  the  benefit  of  coun¬ 
sel.  Thus,  even  where  counsel  is  appointed  by  the  commissioner,  he 
may  find  that  his  client  has  already  waived  preliminary  hearing.  The 
waiver  will  almost  always  have  been  taken  where  the  commissioner 
did  not  appoint  counsel.  Of  the  127  U.S.  commissioners  who  replied 
to  our  questionnaire,  93  (74  percent)  said  that  they  would  allow  a 
defendant  to  waive  his  right  to  a  preliminary  hearing  without  being 
advised  by  counsel.  However,  the  better  practice  seems  to  be  that  em¬ 
bodied  in  paragraph  9  of  the  Criminal  Justice  Act  plan  of  the  western 
district  of  Louisiana,  which  we  saw  in  no  other  written  plan: 

“ Further  procedure  before  commissioner 

“In  the  event  defendant  desires  and  is  entitled  to  counsel  being  ap¬ 
pointed,  and  defendant  is  not  represented  by  counsel  at  the  appear¬ 
ance,  he  shall  not  be  allowed  to  waive  a  preliminary  hearing  and  such 
shall  be  fixed  as  early  as  reasonably  convenient  to  both  defendant  and 
the  U.S.  Government. 

“In  the  event  counsel  is  appointed  for  defendant  at  the  first  appear¬ 
ance  before  a  commissioner,  and  is  not  present,  a  second  appearance 
by  defendant  before  the  commissioner  should  be  scheduled  at  the 
earliest  convenience  of  the  parties,  notice  of  which  should  be  given 
appointed  counsel.  At  that  hearing,  defendant  should  be  again  advised 
in  accordance  with  paragraphs  labeled  (a)  through  (e)  of  section  8. 
At  that  time,  inquiry  should  be  made  as  to  whether  or  not  a  preliminary 
hearing  is  waived  and,  if  so,  it  should  be  canceled.” 

We  consider  this  a  salutary  rule,  and  recommend  its  inclusion,  in 
substance,  in  every  district  court  plan. 
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VII.  COMMISSIONER  TO  COURT  :  CONTINUITY  OF  APPOINTMENT  VERSUS 

SUBSTITUTION  OF  COUNSEL 

18  U.S.C.  §  3006A  “(c)  Duration  and  Substitution  of  Appoint¬ 
ments. — A  defendant  for  whom  counsel  is  appointed  shall  be  repre¬ 
sented  at  every  stage  of  the  proceedings  from  his  initial  appearance 
before  the  United  States  commissioner  or  court  through  appeal  *  *  *. 
The  United  States  commissioner  or  the  court  may,  in  the  interests  of 
justice,  substitute  one  appointed  counsel  for  another  at  any  stage  of 
the  proceedings.” 

A.  Continuity  of  appointment  from  commissioner  to  court 

If  a  commissioner  appoints  counsel  for  the  defendant,  will  this 
counsel  continue  to  represent  the  defendant  before  the  district  court? 
Most  district  court  plans  provide  that  counsel  appointed  by  the  com¬ 
missioner  shall  represent  the  defendant  until  the  further  order  of  the 
judge.  Although  the  court  has  authority  to  appoint  ditferent  counsel, 
the  general  practice,  as  recommended  by  the  Allen  committee,  Poverty 
and  the  Administration  of  Federal  Criminal  Justice  39  (1963),  is  for 
the  same  counsel  to  continue  the  representation,  except  in  those  situa¬ 
tions  where  unusual  distances  or  other  exceptional  circumstances  are 
involved.  The  Judicial  Conference  Committee  referred  to  the  language 
of  the  act,  quoted  above,  in  making  the  same  recommendation : 

“It  is  important  therefore  that  continuity  of  representation  be  main¬ 
tained.  So  that  a  hiatus  may  be  avoided,  the  Committee  recommends 
that  counsel  appointed  by  commissioners  should  serve  until  further 
order  of  the  judge.”  “Judicial  Conference  Report,”  House  of  Repre¬ 
sentatives  Document  62, 89th  Congress,  first  session,  6  ( 1965) . 

The  first  problem  of  continuity  is  posed  by  great  distance  between 
commissioner  and  court.  The  earlier  discussion  gave  examples  from 
Arizona,  California,  and  Wisconsin,  where  new  counsel  is  substituted 
when  the  district  court  is  located  50  to  150  miles  from  the  residence  of 
counsel  appointed  by  the  commissioner.  In  Montana,  counsel  is  gen¬ 
erally  substituted  when  the  distance  is  350  miles,  but  when  the  distance 
is  only  60  or  130  miles,  counsel  appointed  by  the  commissioner  fre¬ 
quently  travel  to  continue  the  representation  before  the  district  court. 

The  unique  judicial  structure  in  the  District  of  Columbia  has  given 
rise  to  another  problem  of  continuity.  Most  accused  felons  are  brought 
to  the  Court  of  General  Sessions,  where  counsel  is  appointed  for  the 
preliminary  hearing.  Although  the  formal  plan  states  that  these  ap¬ 
pointments  continue  at  least  until  arraignment  in  the  district  court,  in 
practice  many  counsel  have  assumed  (perhaps  since  the  defendant  was 
bound  over  to  another  court)  that  their  responsibility  ended  with  the 
preliminary  hearing.  Consequently,  no  trial  preparation  was  started 
until  after  new  counsel  was  appointed  in  the  district  court.  Moreover, 
counsel  appointed  at  the  preliminary  hearing  made  no  effort  to  get  the 
defendant  released  on  recognizance  or  on  reduced  bond,  or  even  ap¬ 
peared  at  the  hearing  when  the  defendant  had  made  a  suitable  motion 
pro  se  (as  many  did).  One  attorney  reported  that  it  was  common 
knowledge  that  some  attorneys  appointed  in  the  court  of  general  ses¬ 
sions  would  not  make  a  bond  motion  unless  they  were  paid  a  separate 
fee  in  addition  to  their  Criminal  Justice  Act  compensation.  The  Court 
of  Appeals  recently  moved  to  correct  these  -problems  by  issuing  the 
following  general  instructions  in  its  opinion  in  Shackleford  v.  United 
States ,  383  F.  2d  212, 216  (D.C.  Cir.  1967)  : 
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“We  therefore  desire  to  make  clear  our  view  that  counsel  appointed 
by  a  committing  magistrate  [in  this  case  a  judge  of  the  Court  of  Gen¬ 
eral  Sessions,  but  the  court  said  the  same  principle  applied  to  com¬ 
missioner  appointments]  is  to  continue  in  the  case  until  other  counsel  is 
appointed  so  as  to  avoid  a  hiatus.  Such  continued  representation  in¬ 
cludes  the  prompt  filing  of  an  application  under  §  314.6(d)  [Bail  Re¬ 
form  Act]  when  indicated  and  an  appeal  to  the  District  Court  where 
appropriate. 

“Generally  when  new  counsel  is  appointed  by  the  district  court,  see 
Buie  44  of  the  F.R.  Crim.  P.,  withdrawing  counsel  has  been  regarded 
as  under  an  obligation  to  inform  his  successor,  by  way  of  a  brief  re¬ 
port,  of  all  action  previously  taken  and  of  any  information  relevant 
to  the  defendant’s  case.  Apparently  that  was  not  done  in  this  case; 
it  should  be  done  in  all  cases.  If  such  a  report,  however  informal,  is  not 
punctually  forthcoming  new  counsel  should  promptly  request  that 
information.”  [F ootnotes  omitted ;  emphasis  by  the  court.] 

In  a  footnote  to  the  above  passage  the  court  added  this  instruc¬ 
tion  : 

“Counsel  should  be  required  to  state  affirmatively  in  any  applica¬ 
tion  for  compensation  under  the  Criminal  Justice  Act  of  1964  that 
he  has  fulfilled  all  his  responsibilities  prior  to  withdrawal  from  the 
case,  including  a  statement  that  he  has  made  the  required  report  to 
succeeding  counsel.” 

A  similar,  though  perhaps  more  grievous,  example  of  lack  of  con¬ 
tinuity  exists  in  the  central  district  of  California,  which  had  more 
Criminal  Justice  Act  appointments  in  1967  than  any  other  district  in 
the  nation.  As  described  earlier,  the  U.S.  commissioner  in  Los  Ange¬ 
les  has  a  duty-day  lawyer  whom  he  appoints  for  any  eligibile  de¬ 
fendant  who  desires  his  services,  but  this  lawyer  does  not  continue  the 
representation  into  the  district  court.  New  counsel  will  be  appointed 
at  the  plea  arraignment,  which  normally  occurs  4  to  6  weeks  later. 
There  is  no  formal  communication  between  the  counsel  appointed  by 
the  commissioner  and  by  the  court.  Unless  the  defendant  remembers, 
the  district  court  lawyer  may  not  even  know  who  the  earlier  one  was. 
Worse  yet,  during  the  4  to  6  weeks  between  commissioner  and  district 
court  arraignment,  the  defendant,  whether  in  custody  or  not,  is  usu¬ 
ally  without  the  services  of  counsel.  Most  attorneys  appointed  at  the 
commissioner  stage  do  nothing  further  for  the  defendant  after  the 
formal  proceedings  before  the  commissioner.  Then,  when  new  counsel 
is  appointed  at  the  arraignment  session,  unless  counsel  asks  for  and  ob¬ 
tains  a  continuance,  the  defendant  is  expected  to  give  his  plea,  includ¬ 
ing  a  plea  of  guilty,  within  an  hour  or  two.  This  bizarre  system  is 
ample  support  for  the  proposition  that  unless  care  is  taken  to  have 
continuity,  the  principal  reasons  for  having  appointment  of  counsel 
by  commissioners  can  be  lost,  and  defendants’  interests  can  be  jeoprad- 
ized  even  though  counsel  is  appointed  before  the  commissioner. 

B.  Substitution  of  counsel 

In  fiscal  1967,  there  were  22,313  orders  appointing  counsel,  but  only 
20,887  defendants  for  whom  counsel  was  appointed.  The  difference, 
1,426,  are  instances  where  more  than  one  counsel  was  appointed  for  a 
single  defendant.  This  happens  when  one  counsel  is  substituted  for 
another,  either  during  the  trial  or  (more  often)  between  commissioner 
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and  district  court,  or  when  associate  counsel  are  appointed,  as  in 
capital  cases.  The  fiscal  1967  statistics  do  not  give  separate  totals  for 
associate  and  substitute  counsel,  but  the  1966  statistics  show  that  the 
combined  total  is  about  98  percent  substitute  counsel  and  about  2  per¬ 
cent.  associate  counsel.  This  means  that  the  total  substitute  counsel  in 
1967  was  about  1,400,  which  indicates  that  one  defendant  out  of  each 
14  for  whom  Criminal  Justice  Act  counsel  was  appointed  (7  percent) 
had  substituted  counsel  before  his  case  was  concluded  in  the  district 
court.  In  view  of  the  advantages  of  continuity  at  all  stages  of  the  pro¬ 
ceeding  and  the  disadvantage  of  being  represented  by  more  than  one 
lawyer,  this  is  a  high  proportion  of  substitutions.  Although  almost 
every  district  has  a  few  substitutions,  a  proportionately  large  num¬ 
ber  are  concentrated  in  a  few  districts.  The  following  table  shows  the 
five  highest  districts  in  percentage  of  associate  and  substitute  counsel. 

5  HIGHEST  DISTRICTS  IN  PERCENT  OF  DEFENDANTS  FOR  WHOM  ASSOCIATE  AND  SUBSTITUTE  COUNSEL 

APPOINTED  IN  FISCAL  1967 


Rank  in 

Orders 

Associate  and 

Defendants  for 

Percent  of 

percent  of 

District 

appointing 

substitute 

whom  counsel  defendants  with 

substitute 

counsel 

counsel 

appointed 

substitue 

counsel 

(a) 

(b) 

(c) 

counsel  (b)/(c) 

1 

Montana _ _ _ 

248 

63 

185 

34 

2 

District  of  Columbia  District  Court . . 

1,508 

335 

1,173 

29 

3 

Delaware _ _  _  _  __  _ 

36 

7 

29 

24 

4 

Nevada.  ...  _ _ . 

304 

53 

251 

21 

5 

Oregon... . . . . . .  . 

256 

40 

216 

19 

Total  associate  and  substitute  counsel 

in  5  districts .  . . 

498 

Source:  Administrative  Office  report  to  the  Judicial  Conference  Committee  To  Implement  the  Criminal  Justice  Act 
Nov.  3.  1967. 


The  498  associate  and  substitute  counsel  in  these  five  districts  com¬ 
prise  35  percent  of  the  national  total  of  1,426  in  fiscal  1967.  There  were 
13  other  districts  where  from  10  to  14  percent  of  the  defendants  were 
represented  by  associate  or  substitute  counsel :  Maryland,  middle  Ala¬ 
bama,  northern  Florida,  southern  Florida,  western  Tennessee,  eastern 
Illinois,  southern  Illinois,  western  Missouri,  North  Dakota,  Alaska, 
Arizona,  central  California,  and  eastern  Washington.  The  associate 
and  substitute  coLinsel  appointments  in  these  districts  account  for  an 
additional  26  percent  of  the  national  total.  The  central  district  of 
California  is  especially  noteworthy  since  its  145  appointments  alone 
amount  to  10  percent  of  the  national  total. 

The  reason  for  the  high  total  of  substitute  appointments  in  three 
of  these  districts  is  known,  and  may  suggest  the  reason  in  others.  The 
district  of  Montana  follows  the  practice  of  appointing  local  counsel 
for  the  commissioner’s  hearing,  but  some  commissioners  are  so  far 
from  the  place  of  holding  court  in  this  huge  district  that  substitute 
counsel  must  be  appointed  for  the  arraignment  and  trial.  In  the  Dis¬ 
trict  of  Columbia,  legal  aid  counsel  are  appointed  to  represent  de¬ 
fendants  before  the  commissioner  or  in  the  Court  of  General  Sessions 
prior  to  grand  jury  proceedings,  but  panel  counsel  are  often  substituted 
for  proceedings  before  the  district  court.  In  the  central  district  of 
California,  the  lawyer  appointed  for  the  commissioner’s  hearing  is 
almost  invariably  replaced  by  another  appointed  lawyer  when  the  case 
comes  before  the  district  court. 
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As  suggested  earlier,  we  recommend  changing  the  system  that  re¬ 
quires  substitution  of  counsel  for  successive  hearings  held  at  the  same 
location,  but  we  see  no  feasible  alternative  to  a  substitution  of  counsel 
in  circumstances  such  as  in  the  district  of  Montana.  Local  counsel 
should  travel  to  the  place  of  holding  court  to  continue  his  representa¬ 
tion  if  possible,  but  there  will  be  times  when  this  cannot  reasonably  be 
expected  or  would  not  be  in  the  best  interests  of  the  defendant.  Like¬ 
wise,  substitution  of  counsel  will  continue  to  be  necessary  where  law¬ 
yers  die  or  become  unable  to  serve,  when  conflicts  of  interest  come  to 
light  after  appointment,  and  even  for  situations  where  lawyer  and 
client  are  unable  to  work  together.  However,  if  improved  appointment 
procedures  are  adopted  to  insure  continuity  except  where  circum¬ 
stances  really  require  otherwise,  we  feel  that  the  proportion  of  sub¬ 
stitutions  of  counsel  would  be  reduced  greatly  in  most  districts  where 
the  total  is  now  high. 


VIII.  EARLY  APPOINTMENT  OP  COUNSEL 

A  problem  that  is  largely  unsolved  is  how  to  provide  counsel  for 
needy  defendants  at  some  stage  of  the  criminal  process  prior  to  the 
proceeding  at  which  counsel  is  normally  appointed.  Counsel  may  be 
needed  to  render  some  independent  service  m  advance  of  the  appoint¬ 
ment  proceeding,  or  simply  to  consult  with  the  defendant  prior  to  that 
proceeding.  This  problem  arises  in  connection  with  providing  counsel 
for  defendants  in  advance  of  their  appearance  before  the  commis¬ 
sioner,  such  as  during  police  questioning,  Miranda  v.  Arizona,  384  U.S. 
436  (1966) ,  or  at  a  lineup,  Wade  v.  United  States ,  388  U.S.  218  (1967) . 
The  same  problem  can  also  arise  in  advance  of  the  defendant's  appear¬ 
ance  before  the  district  court,  when  he  has  not  been  before  a  commis¬ 
sioner  or  else  the  commissioner  did  not  appoint  counsel  for  him. 

A.  In  advance  of  appearance  before  the  court 

Some  defendants  brought  before  a  commissioner,  even  though  they 
appear  eligible  under  the  Criminal  Justice  Act,  decline  appointment 
of  counsel  because  they  desire  to  try  to  retain  their  own.  Such  defend¬ 
ants  are  frequently  unsuccessfid  at  retaining  counsel  with  the  funds 
they  have  available,  and  therefore  arrive  before  the  district  court  with¬ 
out  retained  or  appointed  counsel  to  assist  them.  We  found  several 
commissioners  who  sought  to  minimize  this  problem  by  completing  the 
Criminal  Justice  Act  form  even  though  the  defendants  said  he  wanted 
to  retain  counsel,  delivering  it  to  the  defendant,  and  instructing  him 
to  mail  it  to  the  commissioner  if  he  was  unable  to  retain  his  own 
counsel  so  the  commissioner  could  promptly  appoint  counsel  to  assist 
him.  Where  this  practice  has  been  tried,  it  has  materially  increased 
the  number  of  commissioner  appointments  and  correspondingly  re¬ 
duced  the  number  of  defendants  who  arrive  before  the  district  court 
without  appointed  or  retained  counsel.  A  variation  of  this  same  pro¬ 
cedure,  specified  in  the  plan  of  the  middle  district  of  Florida,  provides 
that  the  defendant  who  is  unable  to  retain  his  own  counsel  will  take 
the  Criminal  Justice  Act  form  given  to  him  by  the  commissioner  and 
mail  it  to  the  clerk  of  the  court  for  action  by  a  district  judge. 

Other  eligible  defendants  may  arrive  before  the  court  without  a  law¬ 
yer  because  they  have  been  arrested  or  summoned  after  indictment 
without  ever  having  been  before  the  commissioner.  Many  others  will 
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have  waived  counsel  before  the  commissioner,  in  reliance  upon  receiv¬ 
ing  appointed  counsel  in  the  district  court.  Fifteen  district  Criminal 
Justice  Act  plans  have  some  provision  apparently  designed  to  promote 
appointment  of  counsel  by  a  judge  in  advance  of  the  defendant’s  ap¬ 
pearance  before  the  district  court.  These  plans  provide  in  varying  de¬ 
tail  that  the  U.S.  attorney  and  his  assistants,  the  TJ.S.  marshals,  or  the 
court  clerks  have  the  duty  of  seeing  that  a  defendant  is  provided  with 
the  Criminal  Justice  Act  eligibility  forms  if  they  learn  that  a  defend¬ 
ant  who  is  without  counsel  seeks  the  appointment  of  one.  We  are  un¬ 
aware  of  the  extent  to  which  judges  in  these  15  districts  use  the 
executed  forms  to  appoint  counsel  before  the  defendant  appears  before 
them,  but  the  plan  of  one  of  these  districts,  northern  Texas,  permits 
appointments  “without  bringing  the  defendant  into  open  court." 

We  know  of  at  least  three  instances  where  early  appointment  prac¬ 
tices  are  followed  even  though  not  formally  required  in  the  district 
plan.  When  a  defendant  is  in  custody  in  the  northern  district  of  Mis¬ 
sissippi  and  lacks  counsel,  the  Federal  probation  officers  often  call  this 
to  the  attention  of  the  clerk’s  office,  which  furnishes  the  prisoner  with 
a  financial  affidavit  upon  which  the  court  then  appoints  counsel  in  ad¬ 
vance  of  arraignment.  The  U.S.  attorney  in  the  District  of  Connecticut 
gives  defendants  a  written  notice  of  the  date  and  time  of  their  arraign¬ 
ment,  and  the  notice  includes  the  following : 

“This  office  considers  this  a  serious  matter  and  suggests  that  you 
retain  counsel.  If  you  are  without  funds  and  desire  an  attorney  please 
contact  the  clerk’s  office  of  the  U.S.  district  court,  New  Haven  (or 
Hartford)  immediately  (phone  number),  and  they  shall  make  the 
necessary  arrangements  to  secure  court-appointed  counsel.” 

When  a  defendant  calls  the  clerk’s  office  in  New  Haven,  they  send 
out  a  Criminal  Justice  Act  form  for  execution  and  acknowledgement, 
or  have  the  defendant  come  in  to  execute  the  form.  The  clerk  will  then 
contact  the  coordinator  and  have  counsel  appointed  so  counsel  and 
client  can  confer  in  advance  of  the  arraignment. 

The  cause  of  early  appointment  is  also  enhanced  by  the  practice 
followed  in  the  southern  district  of  California.  When  the  El  Centro 
commissioner  has  completed  his  hearing  for  a  defendant  who  is  eligible 
for  Criminal  Justice  Act  counsel  (whether  or  not  he  had  counsel  ap¬ 
pointed  for  the  appearance  before  the  commissioner),  he  executes  a 
new  Criminal  Justice  Act  form  for  appointment  of  counsel.  This  new 
form  is  then  forwarded,  along  with  the  original  complaint  and  a  rec¬ 
ord  of  proceedings,  to  the  U.S.  commissioner  in  San  Diego.  Im¬ 
mediately  on  receiving  these  papers,  the  San  Diego  commissioner  se¬ 
lects  and  appoints  counsel  from  the  San  Diego  panel,  and  takes  steps 
to  see  that  counsel  confers  promptly  with  his  client  well  in  advance 
of  the  defendant’s  appearance  before  the  court.  Early  appointment  of 
counsel  is  also  facilitated  by  having  the  U.S.  marshals  notify  the  San 
Diego  commissioner  and  promptly  bring  before  him  for  appointment 
of  counsel  all  defendants  who  are  transferred  to  San  Diego  for  trial 
after  proceedings  in  another  district. 

B.  In  advance  of  appearance  before  the  commissioner 

The  problem  of  providing  counsel  in  advance  of  defendant’s  ap¬ 
pearance  before  the  commissioner  is  essentially  unsolved.  Only  a 
handful  of  districts  have  even  attempted  to  provide  such  representa- 
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tion  for  persons  arrested  or  questioned  by  Federal  officers.  Districts 
which  make  part  of  their  Criminal  Justice  Act  appointments  to  priv¬ 
ate  defenders  occasionally  have  representation  in  advance  of  the  com¬ 
missioner  stage,  at  least  where  the  defendant  is  available  in  the  build¬ 
ing  where  the  defenders  are  officed.  The  best  example  we  observed 
was  the  private  defender  in  Phoenix,  Ariz.,  who  reported  about  20 
Miranda- type  conferences  in  the  first  year  of  his  operations  (which 
also  included  about  300  Criminal  Justice  Act  appointments).  The 
northern  district  of  Illinois  is  unique,  so  far  as  we  could  determine, 
in  regularly  providing  counsel  in  advance  of  defendants'  appearance 
before  the  U.S.  commissioner.  This  is  feasible  because  of  the  duty- 
day  arrangement  for  furnishing  counsel  in  that  district.  The  northern 
Illinois  plan  provides  as  follows : 

“Where  possible  it  is  recommended  that  advice  as  to  the  right 
of  counsel  and  appointment  thereof  should  be  made  prior  to  the  ini¬ 
tial  court  appearance  at  the  earliest  possible  accusatorial  as  distin¬ 
guished  from  investigatory  extra-judicial  proceeding.  (A) 

“In  keeping  with  both  the  spirit  and  letter  of  the  act,  it  is  the 
desire  and  intention  of  the  court  to  provide  counsel  to  defendants  at 
the  earliest  possible  time.  Accordingly,  the  administrative  assistant 
shall  be  advised  if  and  when  a  defendant  or  probable  defendant 
is  arrested  or  held  in  custody  so  that  if  necessary,  counsel  be  provided 
at  the  earliest  possible  time.”  (VII) 

In  practice,  U.S.  marshals  or  assistant  U.S.  attorneys  in  this  district 
routinely  call  the  director  when  a  defendant  is  without  counsel  and 
requests  counsel.  The  duty-day  attorney,  who  is  in  the  building,  then 
appears  and  assists  the  accused  as  desired  in  advance  of  the  time  of  his 
appearance  before  the  commissioner  or  the  court.  Even  if  not  requested 
by  the  defendant  at  the  earlier  stage,  the  duty-day  attorney  routinely 
interviews  all  defendants  just  before  their  case  is  called  by  the  U.S. 
commissioner.  If  defendants  wish  to  retain  counsel,  the  duty-day  law¬ 
yer  reports  that  fact  to  the  commissioner.  If  they  indicate  they  are 
unable  to  retain  counsel,  the  duty  attorney  fills  out  the  Criminal  Jus¬ 
tice  Act  form  2  (eligibility)  and  then  goes  with  the  defendant  before 
the  commissioner  who  questions  him  to  determine  his  eligibility  and 
(if  he  is  eligible)  appoints  the  duty  attorney  to  represent  him. 

The  Criminal  Justice  Act  forms  are  also  completed  by  the  private 
defender  in  the  southern  district  of  New  York,  but  he  normally  fills 
out  the  form  only  after  the  case  has  been  called  and  he  has  been  tenta¬ 
tively  appointed  (but  not  under  the  Criminal  Justice  Act)  to  repre¬ 
sent  the  defendant.  After  a  short  adjournment  of  the  case,  the  defender 
submits  the  Criminal  Justice  Act  form  he  has  completed  in  his  inter¬ 
view  with  the  defendant  and  then  (if  the  court  finds  the  defendant 
eligible)  the  defender  is  formally  appointed  under  the  Criminal  Jus¬ 
tice  Act. 

IX.  RECOMMENDATIONS  ON  APPOINTMENT  OF  COUNSEL  FOR  CRIMINAL 
JUSTICE  ACT  REPRESENTATION 

A.  Recommendations  on  Criminal  Justice  Act  'panels 

Even  though  the  diversity  of  conditions  from  district  to  district 
requires  that  the  type  of  arrangement  and  type  of  panel  for  furnishing 
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Criminal  Justice  Act  counsel  be  left  to  local  option,  it  is  possible  to 
make  a  few  recommendations  for  improving  Criminal  Justice  Act 
panels  that  are  applicable  in  a  majority  of  districts. 

1.  Criminal  Justice  Act  panels  should  be  reviewed  at  least  once  each 
year  to  delete  names  of  lawyers  whose  present  activities  would  make 
them  ineligible  to  serve,  or  who  should  be  excused  on  grounds  of  ad¬ 
vanced  age,  ill  health,  inexperience,  or  unsatisfactory  performance  in 
prior  appointments. 

2.  Panel  names  that  have  been  included  merely  as  window  dressing 
should  be  deleted.  Any  purpose  that  could  have  been  served  by  such 
inclusion  has  already  been  served.  Continued  presence  of  the  names  of 
lawyers  who  are  known  to  be  unavailable  for  service  sets  a  precedent 
for  others  to  reject  appointments  and  thus  delays  and  complicates  the 
appointment  process.  All  lawyers  whose  names  are  on  the  panel  should 
be  able  and  willing  to  serve. 

3.  The  size  of  most  panels  should  be  reduced.  Just  as  panelists  should 
be  willing  and  able  to  serve,  there  should  be  a  substantial  likelihood  of 
their  being  appointed  within  a  reasonable  period  of  time.  We  suggest  as 
a  rule  of  thumb  in  most  districts  that  the  panel  be  about  the  same  size 
as  the  annual  number  of  Criminal  Justice  Act  appointments.  In  this 
manner,  panel  lawyers  can  usually  expect  to  be  appointed  at  least  once 
a  year.  A  somewhat  larger  panel  will  be  required  in  large  districts,  espe¬ 
cially  where  the  court  sits  at  numerous  locations,  in  order  to  assure  that 
panel  lawyers  will  be  available  in  the  various  division  points  (even 
though  criminal  cases  are  rarely  heard  there)  or  in  the  area  where  the 
crime  was  committed  or  where  the  defendant  resides,  if  this  kind  of 
local  appointment  is  deemed  desirable. 

4.  An  effort  should  be  made  to  limit  Criminal  Justice  Act  panel 
membership  to  attorneys  who  are  reasonably  qualified  by  ability  and 
experience  to  conduct  a  criminal  representation  in  the  Federal  court. 
This  is  an  essential  quality  control  on  the  standard  of  service  furnished 
under  Criminal  Justice  Act  appointments.  Where  attainable  within  the 
resources  of  the  district  court  bar,  we  recommend  observing  the  stand¬ 
ard  suggested  in  Silverstein,  Defense  of  the  Poor  in  Criminal  Cases  17 
(1965): 

“This  means  a  lawyer  with  at  least  moderate  experience  in  criminal 
court  who  is  known  and  respected  by  judge  and  prosecutor.  The  young 
lawyer  recently  admitted  to  the  bar,  the  capable  real  estate  or  corpo¬ 
ration  attorney  who  is  unfamiliar  with  criminal  practice,  the  marginal 
lawyer  of  limited  ability  who  hangs  around  the  courtroom  hoping  for 
some  small  piece  of  business — none  of  these  is  the  proper  choice.  Their 
role  in  defense  of  the  indigent  should  be  limited  to  that  of  assistant 
counsel  appointed  with  a  properly  qualified  lawyer.  Admission  to  the 
bar  does  not  by  itself  qualify  a  lawyer  to  provide  adequate  representa¬ 
tion  to  an  indigent  defendant,  any  more  than  it  qualifies  him  to  try  a 
personal  injury  suit  or  examine  a  complex  real  estate  title.  The  liberty 
of  an  individual,  however  destitute  or  degraded  he  may  be,  is  still  too 
precious  to  be  entrusted  to  an  incompetent  but  willing  lawyer.” 

5.  Where  the  district  court  bar  includes  a  specialized  segment  deal¬ 
ing  primarily  with  criminal  matters,  a  special  effort  should  be  made  to 
assure  that  the  Criminal  Justice  Act  panel  draws  upon  that  experi¬ 
enced  segment  at  least  to  the  extent  necessary  to  staff  the  panel  with 
some  lawyers  of  sufficient  experience  to  conduct  the  more  complex 
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representations  and  to  consult  with  and  aid  less  experienced  panelists. 
Districts  without  a  criminal  bar  as  such  should  give  serious  considera¬ 
tion  to  establishing  a  small  senior  panel  such  as  that  in  the  eastern  or 
western  districts  of  Washington,  staffed  with  a  limited  number  of  ex¬ 
traordinarily  able  general  practitioners.  These  senior  panelists  should 
then  be  given  the  more  complex  and  serious  cases  and  enough  other 
Criminal  Justice  Act  appointments  to  obtain  the  requisite  experience 
to  become  well  versed  in  Federal  criminal  procedure.  Other  panelists 
could  be  trained  by  working  as  co-counsel  with  the  senior  panelists,  and 
by  handling  the  less  serious  or  complex  cases.  Thus,  instead  of  spread¬ 
ing  the  Criminal  Justice  Act  appointments  over  most  of  the  district 
court  bar,  the  court  should  concentrate  them  with  a  smaller  number 
of  willing  lawyers  who  will  develop  into  experienced  Federal  criminal 
practitioners.  The  sufficient  number  of  qualified  volunteers  for  mem¬ 
bership  in  small  and  select  Criminal  Justice  Act  panels  in  districts 
where  they  have  been  tried  indicates  that  there  are  incentives  for  able 
lawyers  to  serve  in  such  an  arrangement. 

B.  Recommendations  on  method  of  selecting  Criminal  Justice  Act 

counsel 

Even  though  the  diversity  of  conditions  from  district  to  district  also 
requires  that  the  method  of  selecting  Criminal  Justice  Act  counsel  be 
left  to  local  option,  some  selection  methods  or  resources  are  so  deficient 
that  they  should  be  rescinded. 

G.  No  judge  or  commissioner  should  select  Criminal  Justice  Act 
counsel  on  the  basis  of  who  is  present  in  the  courtroom  when  the  need 
for  counsel  arises,  except  as  to  counsel  who  are  present  by  assignment 
under  a  rotating  duty-day  arrangement  staffed  from  a  panel  of  quali¬ 
fied  lawyers. 

7.  All  appointing  authorities,  judges  and  commissioners,  should 
adopt,  the  principle  of  matching  the  skill  and  experience  of  counsel 
with  the  complexity  and  gravity  of  the  criminal  charge.  Most  cases 
could  be  assigned  to  any  counsel  who  qualifies  for  the  panel,  but.  a 
minority  will  need  to  be  recognized  as  special  situations  and  be  as¬ 
signed  to  counsel  who  are  specially  qualified. 

8.  Every  district,  especially  those  where  more  than  one  judge  or 
commissioner  is  appointing  from  a  single  panel,  should  maintain  up- 
to-date  records  on  the.  number  of  Federal  appointments  handled  by 
each  panel  member.  The  records  should  show  all  Criminal  Justice  Act 
appointments  (district  court  and  court  of  appeals),  and  all  uncom¬ 
pensated  Federal  appointments,  such  as  section  2255,s,  state  habeas 
corpus,  probation  or  parole  revocation  proceedings,  and  petty  offenses. 
If  possible,  such  records  should  also  be  correlated  to  show  the  number 
of  state  appointments  recently  handled  by  Criminal  Justice  Act  panel 
counsel. 

C.  Recommendations  on  appointment  by  fudge  or  commissioner ,  con¬ 

tinuity :  and,  early  representation 

Commissioners  are  presently  appointing  30  percent  of  Criminal 
Justice  Act  counsel,  and  judges  are  appointing  70  percent.  Even  where 
counsel  are  appointed  by  commissioners,  they  sometimes  do  not  give 
continuity  of  representation  into  the  district  court.  And  even  in  ad¬ 
vance  of  appointment  by  commissioners,  there  are  problems  of  early 
representation.  The  remaining  recommendations  treat  these  problems. 
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9.  Criminal  Justice  Act  counsel  should  be  appointed  in  time  to  repre¬ 
sent  the  defendant  at  the  commissioner's  hearing,  if  any.  Generally 
this  will  require  appointment  by  the  commissioner,  although  it  is  pos¬ 
sible  to  imagine  appointment  arrangements  and  circumstances  where 
counsel  appointed  by  a  judge  can  appear  before  the  commissioner. 
District  court  plans  forbidding  appointment  by  the  commissioner 
should  be  amended  to  permit  commissioner  appointments  where  coun¬ 
sel  appointed  by  a  judge  cannot  routinely  appear  before  the  com¬ 
missioner.  Counsel  should  be  appointed  for  the  commissioner’s  hear¬ 
ing  even  where  geographical  conditions  or  other  unusual  factors  may 
necessitate  substitution  of  another  counsel  before  the  district  court. 

10.  Except  where  geography,  health,  or  other  circumstances  unre¬ 
lated  to  administrative  convenience  clearly  require  otherwise,  counsel 
appointed  by  the  commissioner  should  continue  the  representation 
through  the  district  court. 

Districts  where  more  than  5  percent  of  the  defendants  are  repre¬ 
sented  by  more  than  one  (substituted)  counsel  (there  are  18  districts 
over  10  percent)  should  examine  their  practices  and  make  a  special 
effort  to  eliminate  substitutions  that  are  unnecessary.  All  arrange¬ 
ments  by  which  counsel  appointed  by  the  commissioner  or  committing 
magistrate  are  routinely  replaced  in  the  district  court  should  be 
abolished. 

11.  All  districts  should  implement  an  arrangement  by  which  eligible 
defendants  not  already  represented  by  Criminal  Justice  Act  counsel 
or  defendants  receiving  substituted  counsel  in  the  district  court,  should 
have  counsel  appointed  to  consult  with  them  before  they  appear  at 
the  district  court  arraignment.  Several  possibilities  have  been  dis¬ 
cussed  in  this  report.  (See  page  110.) 

12.  Each  district  should  adopt  some  provision  for  making  the  assist¬ 
ance  of  counsel  available  in  advance  of  the  defendant’s  appearance  be¬ 
fore  the  commissioner  or  magistrate.  Assistance  for  questioning  (Mi¬ 
randa)  or  lineups  (Wade)  could  be  provided  by  having  a  particular 
panel  member,  whose  name  was  available  to  all  Federal  agents,  on 
call  each  day  to  assist  persons  who  requested  his  services  and  who 
appeared  to  satisfy  the  eligibility  requirements.  Such  lawyers  would 
function  without  appointment.  A  subsequent  part  (VII)  suggests 
means  of  compensating  them. 

13.  All  districts  should  consider  the  advisability  of  amending  their 
Criminal  Justice  Act  plans  to  provide  that  a  defendant  who  is  unrep¬ 
resented  shall  not  be  permitted  to  waive  bis  right  to  preliminary 
hearing. 
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The  Public  Defender  Alternative 

I.  HISTORY  AND  INTRODUCTION 

The  legislative  history  and  background  of  the  act  is  ably  discussed 
in  Kutak,  “The  Criminal  Justice  Act  of  1964,”  44  Neb.  L.  Rev.  703 
(1965).  The  legislation  recommended  by  the  Allen  committee  and 
originally  passed  by  the  Senate  included  a  public  defender  system 
among  the  alternative  representation  arrangements  that  could  be 
adopted  by  the  individual  districts.  The  House  version  of  the  bill 
omitted  this  alternative.  The  conference  committee  recommended 
passage  of  a  bill  without  the  public  defender  option,  but  recommended 
that  the  whole  subject  be  restudied : 

“The  conferees  recommend  the  House  version  on  the  use  of  Federal 
public  defenders.  The  effect,  therefore,  is  to  eliminate  from  this  legis¬ 
lation  all  use  of  a  full-  or  part-time  Federal  public  defender  system. 

“It  is,  however,  the  firm  conviction  of  the  conferees  that  the  Depart¬ 
ment  of  Justice  should  revive  its  recent  study  on  the  need  for  a  Federal 
public  defender  system  throughout  the  entire  Federal  judicial  system 
and  recommends  that  the  Department  of  Justice  conduct  a  study  and 
analysis  in  order  to  reexamine  and  reevaluate  the  need  for  such  a  sys¬ 
tem.  In  addition,  such  a  study  should  include  the  operation  of  the 
proposals  made  in  this  legislation  for  the  adequate  representation  in 
the  Federal  courts  for  the  proper  defense  of  defendants  who  are  finan¬ 
cially  unable  to  obtain  adequate  representation.  In  connection  with  this 
study,  the  conferees  suggest  that  the  Department  of  Justice  utilize  the 
cooperation  of  the  Judicial  Conference  of  the  United  States  and  the 
judicial  councils  of  the  circuits  in  order  to  obtain  the  benefit  of  the 
Federal  judges’  experience  in  the  operation  of  the  proposals  made  by 
this  legislation.  Thus,  the  conferees  request  the  cooperation  and  col¬ 
laboration  of  the  Federal  judges  with  the  Department  of  Justice  in 
this  recommended  study  and  analysis  for  the  adequate  representation 
of  indigent  defendants. 

“It  is  hoped  that  a  report  of  the  conclusions  and  recommendations  of 
the  Department  of  Justice  will  be  made  to  the  Congress  as  expedi¬ 
tiously  as  proper  after  adequate  facts  and  experience  afford  a  sound 
basis  for  proper  conclusions  and  recommendations.”  House  Rept.  1709, 
88th  Congress,  first  session,  5-6  (1964). 

That  recommendation  provided  the  occasion  for  this  study. 

A .  Popular  support  for  a  public  defender  system 

The  support  for  a  public  defender  system  in  the  Federal  courts  is 
widespread  and  long  standing.  The  Allen  report  pointed  out  that  as 
early  as  1937,  the  Judicial  Conference  adopted  a  resolution  calling  for 
the  appointment  of  public  defenders  in  those  districts  in  which  the 
amount  of  criminal  litigation  justified  their  presence,  and  that  the 
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Judicial  Conference  has  frequently  repeated  this  recommendation 
since  that  time  (Poverty  and  the  Administration  of  Federal  Criminal 
Justice  15,  51  (1963) ).  A  resolution  of  the  American  Bar  Association 
supported  the  version  of  the  bill  that  included  a  public  defender  option. 
Kutak,  “The  Criminal  Justice  Act  of  1964,”  (44  Neb.  L.  Rev.  703,  716 
(1965)). 

On  the  basis  of  our  personal  contacts,  we  believe  that  an  over¬ 
whelming  majority  of  Federal  district  judges  and  U.S.  attorneys  and 
assistants  favor  a  public  defender  option  for  some  or  all  districts. 
There  is  opposition  to  the  idea  among  judges  and  prosecutors,  but  it 
is  scattered  and  proportionately  weak.  Our  communications  with  the 
practicing  bar  on  this  question  have  been  insufficient  to  permit  us  to 
characterize  their  view  as  predominantly  for  or  against,  except  that 
we  can  say  that  there  is  substantial  support  among  the  bar  for  the 
idea  of  a  public  defender. 

Judges,  prosecutors,  and  defense  counsel  who  support  the  public 
defender  option  generally  cite  (or  imply)  three  advantages.  (1)  A 
public  defender  would  lighten  their  own  burden.  Judges  see  it  as 
decreasing  their  administrative  burden;  prosecutors  prefer  it  because 
it  would  give  them  a  knowledgeable  and  efficient  opponent  whom  they 
would  not  have  to  prompt  or  educate,  and  would  facilitate  the  dis¬ 
position  of  cases ;  private  la  wyers  favor  it  because  it  would  relieve  them 
of  the  burden  of  appointments  they  now  bear.  (2)  A  public  defender 
would  cost  less  than  an  appointment  system.  (3)  A  public  defender 
would  give  better  quality  representation  than  private  appointed 
counsel. 

The  debatable  character  of  these  reasons  detracts  from  the  weight 
to  be  given  to  the  large  popular  support  for  the  public  defender  idea. 
Proponents  who  favor  a  public  defender  in  order  to  relieve  some  of 
their  own  burden  may  be  faulted  for  bias.  The  supposed  lower  cost 
of  the  public  defender  is  subject  to  real  doubt  when  all  the  costs  are 
considered,  and  even  then  this  point  would  lack  force  unless  it  could 
be  shown  that  the  public  defender  rendered  equivalent  service  for 
lower  cost.  The  quality  of  service  rendered  by  a  public  defender 
system  as  compared  with  an  appointed  counsel  system,  if  it  can  be 
measured  at  all,  would  probably  depend  so  much  on  the  quality  of 
the  individual  man  or  men,  the  degree  of  experience  of  appointed 
counsel,  and  the  efficiency  of  the  appointment  system,  that  no  credence 
should  be  placed  in  the  suggestion  that  the  quality  of  service  rendered 
by  public  defenders  is  automatically  better  (or  worse)  than  that  of 
appointed  counsel. 

B.  Different  types  of  full-time  defender  systems 

Before  examining  the  asserted  advantages  and  disadvantages  of 
full-time  salaried  defender  systems,  it  is  well  to  recall  that  such 
systems  may  be  of  several  different  types.  The  comparative  advantages 
and  disadvantages  may  be  quite  different  according  to  the  type 
involved.  State  defender  systems  have  been  classified  into  three  cate¬ 
gories  that  blend  into  one  another  across  a  spectrum  of  different 
financial  arrangements:  public,  private-public,  and  private  (L.  Silver- 
stein,  Defense  of  the  Poor  40  (1965)).  Our  three  categories,  set  out 
below,  are  specially  related  to  the  question  of  federally  supported 
full-time  defenders. 
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1.  Federal  public  defender — Civil  service. — What  is  usually  meant 
by  the  term  “ public  defender'  is  a  lawyer  who  is  a  full-time  salaried 
Federal  employee  appointed  by  some  other  Federal  officer.  His  salary 
and  the  expenses  of  Ids  office  would  be  paid  by  Federal  appropriations, 
and  the  terms  and  conditions  of  his  employment  would  be  regulated 
by  Federal  laws  and  regulations,  just  as  is  now  true  of  judges,  prose¬ 
cutors,  and  court  administrative  personnel.  There  is  one  such  public 
defender  in  the  Federal  system,  the  Legal  Aid  Agency  of  the  District 
of  Columbia. 

2.  Federally  supported  local  defender  grantee  agency. — An  alterna¬ 
tive,  wholly  or  only  partly  financed  by  the  Federal  Treasury,  would 
be  an  independent  local  organization  supported  by  Federal  grants,  on 
much  the  same  basis  as  the  legal  services  organizations  financed  by 
the  Office  of  Economic  Opportunity  for  civil  legal  aid.  Emploj^ees  of 
these  organizations  would  not  be  Federal  employees,  but  the  organiza¬ 
tion  would  be  organized  and  operated  to  serve  the  Federal  defense 
function.  So  far  as  we  know,  there  is  no  arrangement  of  this  type  in 
the  federal  system. 

3.  Private  defenders. — A  private  organization  employing  attorneys 
who  perform  criminal  defense  functions  in  the  Federal  court  is  here 
termed  a  “private  defender”  so  long  as  the  only  Federal  funds  it 
receives  are  the  same  Criminal  Justice  Act  fees  paid  to  any  lawyer. 
This  kind  of  defender  arrangement  is  permissible  under  subsection  (a) 
of  the  act,  which  authorizes  Criminal  Justice  Act  plans  calling  for 
“representation  by  attorneys  furnished  by  a  bar  association  or  a  legal 
aid  agency  *  *  Currently  we  are  aware  of  about  eight  districts 
that  make  a  substantial  number  of  appointments  to  legal  aid  lawyers 
who  function,  according  to  our  definition,  as  private  defenders. 

We  made  a  special  effort  to  obtain  information  about  existing  Fed¬ 
eral  public  defender  and  private  defender  organizations  because  of 
the  obvious  relevancy  of  such  information  to  our  evaluation  of  pro¬ 
posals  for  a  general  public  defender  option.  The  next  section  will  give 
our  observations  on  the  operation  of  these  existing  defender  arrange¬ 
ments.  First,  however,  we  will  discuss  the  different  allocation  of  finan¬ 
cial  burden  under  various  arrangements  for  furnishing  counsel. 

C .  Who  bears  the  burden  of  representation 

The  financial  burden  of  representing  needy  defendants  is  distributed 
differently  under  the  different  plans  for  providing  counsel.  The  dis¬ 
crepancies  are  large  enough  to  affect  the  desirability  of  one  plan  or 
another. 

The  cost  of  a  public  defender  plan  utilizing  salaried  civil  servants 
would  be  borne  entirely  by  Federal  taxpayers.  So  would  the  cost  of 
a  local  defender  grantee  agency,  if  the  grants  covered  all  the  costs  of 
the  operation.  In  terms  of  equal  distribution  of  the  burden,  this  is  the 
fairest  system. 

The  cost  of  a  compensated  appointment  system  such  as  now  provided 
in  the  act  is  shared  by  the  taxpayers  and  appointed  counsel.  Appointed 
counsel  presently  bear  a  share  of  the  burden  because  the  $10  and  $15 
hourly  fee  arrangement  (with  a  $500  ceiling  for  felonies)  is  far  less 
than  the  fees  charged  by  retained  counsel.  Consequently,  appointed 
counsel  are  compelled  to  contribute  a  share  of  their  time.  Few  lawyers 
would  question  the  propriety  of  having  members  of  the  bar  bear  a 
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share  of  the  burden  of  needy  representation,  but  the  manner  in  which 
the  burden  should  be  allocated  among  the  bar  is  subject  to  disagree¬ 
ment.  The  burden  will  be  spread  as  evenly  as  possible  if  the  panel  in¬ 
cludes  (and  appointments  are  actually  rotated  among)  most  members 
of  the  district  court  bar.  The  difficulty  with  that  plan  is  that  many  who 
should  bear  a  share  of  the  burden  lack  the  experience  to  do  so  by  ac¬ 
cepting  appointments.  If  the  panel  is  smaller,  or  if  appointments  are 
actually  distributed  among  a  small  group,  however,  the  burden  falls 
on  a  disproportionately  small  segment  of  the  bar.  If  this  segment  rep¬ 
resents  all  members  who  specialize  in  criminal  law,  the  allocation  may 
be  defended,  though  its  fairness  is  surely  subject  to  question.  If  the 
whole  burden  falls  on  any  other  fraction  of  the  bar,  the  burden  is  un¬ 
fairly  allocated. 

It  is  no  answer  to  say  that  inexperienced  lawyers  or  those  with  free 
time  do  not  consider  criminal  appointments  at  Criminal  Justice  Act 
rates  a  burden.  Although  such  practitioners  sometimes  perform  with 
distinction,  for  the  most  part  their  services  are  less  valuable  than  their 
experienced  and  busy  fellow  lawyers.  A  plan  that  relies  primarily  on 
that  fraction  of  the  bar  who  are  inexperienced  or  idle  involves  no  prob¬ 
lem  of  allocating  the  burden  of  representation  because  it  eliminates  the 
burden  by  lowering  the  quality  of  service  to  the  point  where  even  low 
rates  are  roughly  compensatory  for  services  rendered.  This  sort  of  ar¬ 
rangement,  though  it  avoids  inequities  in  the  allocation  of  burden, 
should  be  rejected  for  reasons  of  quality. 

There  are  many  different  types  of  allocation  of  burden  under  a 
private  defender  system.  To  the  extent  that  a  private  appointment 
system  is  preserved,  the  bar  bears  a  share  of  the  burden,  allocated 
among  those  lawyers  who  are  appointed.  Who  bears  the  burden  for 
cases  assigned  to  a  private  defender  organization  is  determined  by 
the  prevailing  compensation  arrangements.  At  present  rates,  the  com¬ 
pensation  being  paid  is  insufficient  to  support  the  private  defender 
organization  adequately.  A  share  of  the  cost  of  his  operation  must  be 
borne  by  private  foundations  or  by  charitable  subscriptions  in  the 
community.  To  the  extent  that  these  subscriptions  are  paid  by  law¬ 
yers,  especially  by  large  law  firms  whose  members  rarely  take  crim¬ 
inal  appointments,  the  burden  is  allocated  in  a  roughly  equitable 
fashion.  If  the  other  financial  support  is  inadequate,  so  that  the 
salaries  paid  defender  lawyers  are  deficient,  then  this  system  is  grossly 
unfair  by  imposing  a  large  fraction  of  the  financial  burden  of  repre¬ 
sentation  on  a  small  number  of  dedicated  private  defenders.  Over 
the  long-term  quality  cannot  help  but  suffer  under  such  an  arrange¬ 
ment. 

Private  defender  organizations  would  like  to  see  the  fees  increased 
so  that  their  operations  could  be  totally  supported  by  the  Criminal 
Justice  Act  fees  received.  They  point  out,  with  good'  reason,  that  a 
lawyer  who  is  appointed  occasionally  can  absorb  the  burden  of  non¬ 
compensatory  fees,  but  that  a  private  defender  office  handling  40  to 
90  percent  of  the  criminal  cases  in  the  district  cannot  operate  inde¬ 
pendently  on  this  basis  because  it  has  no  other  income  against  which 
to  offset  its  losses  on  each  representation.  What  they  lose  on  each  case 
they  do  not  make  up  on  volume.  This  apparent  inequity,  which  im¬ 
poses  an  unfair  burden  on  private  defenders,  could  be  resolved  by 
changing  the  compensation  arrangements  pertaining  to  private  de- 
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fenders  so  their  fees  or  other  income  would  be  fully  compensatory 
even  though  payments  to  private  appointed  lawyers  were  not.  But 
this  would  create  another  inequity.  In  districts  with  private  defender 
organizations,  the  bar  would  bear  no  share  of  the  burden  of  repre¬ 
senting  those  defendants  assigned  to  the  private  defender.  In  districts 
without  a  private  defender  system,  private  appointed  lawyers  would 
bear  the  whole  burden  of  cost  in  excess  of  fees  paid. 

As  pointed  out  earlier,  a  salaried  public  defender  system  or  a  local 
defender  grantee  agency  would  impose  the  full  burden  of  representa¬ 
tion  on  the  Federal  taxpayers.  This  system  would  accomplish  a  fair 
allocation  of  the  burden  if  public  defenders  were  adopted  in  every  dis¬ 
trict.  If  public  defenders  were  adopted  in  only  some  districts,  however, 
this  system  would  be  discriminatory.  In  a  district  with  a  public  de¬ 
fender,  the  Federal  taxpayers  would  have  to  carry  the  whole  burden, 
whereas  a  share  of  the  burden  would  fall  on  the  bar  in  other  districts. 
Whether  such  discriminations  among  districts  could  be  tolerated  com¬ 
fortably  is  a  question  of  political  judgment  on  which  we  offer  no  opin¬ 
ion.  If  not,  the  feasible  alternatives  (in  terms  of  fair  allocation  of  the 
burden  of  representation,  assuming  Criminal  Justice  Act  fees  remain 
noncompensatory)  would  include  (1)  having  a  salaried  public  de¬ 
fender  or  local  defender  grantee  agency  in  every  district,  (2)  having 
only  appointment  systems  in  each  district,  or  (3)  having  either  an  ap¬ 
pointment  system  or  a  private  defender  organization,  or  a  mixture  of 
both  (at  each  district’s  option)  with  uniform  fee  schedules  which  force 
the  private  defender  organization  to  seek  additional  local  financial  sup¬ 
port  to  the  extent  that  the  Criminal  Justice  Act  fees  are  not 
compensatory. 

II.  EXISTING  FULLTIME  DEFENDER  ORGANIZATIONS  IN  FEDERAL  CRIMINAL 

DEFENSE 

A.  Public  defenders 

The  only  public  (federally  salaried)  defenders  in  the  Federal  courts 
are  those  employed  by  the  Legal  Aid  Agency  of  the  District  of  Colum¬ 
bia,  an  agency  created  by  act  of  Congress  in  1960  and  financed  by  Fed¬ 
eral  appropriation.  F or  the  last  3  years  it  has  also  received  substantial 
financial  support  through  a  grant  from  the  National  Defender  Project 
of  the  National  Legal  Aid  and  Defender  Association.  The  Legal  Aid 
Agency  has  about  10  lawyers  available  for  assignments  by  the  court  to 
represent  needy  defendants  in  felony  cases  in  the  U.S.  'district  court 
and  in  preliminary  hearings  and  other  cases  in  the  Court  of  General 
Sessions  in  which  the  penalty  may  be  imprisonment  for  1  year  or  more, 
in  coroner,  juvenile  and  mental  health  proceedings,  and  in  proceedings 
before  U.S.  commissioners.  Because  the  Legal  Aid  Agency  is  a  Federal 
body,  it  receives  no  payments  under  the  Criminal  Justice  Act  for  this 
representation.  Agency  lawyers  have  been  handling  all  appointments 
before  the  U.S.  commissioner,  about  25  percent  of  the  Criminal  Justice 
Act  appointments  in  the  U.S.  district  court,  something  less  than  10 
percent  of  the  appointments  in  the  Court  of  General  Sessions,  and  over 
half  of  the  appointments  before  the  Commission  on  Mental  Health.  If 
there  is  any  special  criteria  in  deciding  which  cases  will  be  assigned  to 
Legal  Aid  Agency  attorneys  and  which  to  other  appointed  counsel  we 
are  unaware  of  them.  For  an  excellent  account  of  this  agency’s  work 


21-669 — 69 


9 


see  Report  of  the  Committee  to  Study  the  Operation  of  the  Criminal 
Justice  Act,  Junior  Bar  Section,  Bar  Association  of  the  District  of 
Columbia,  The  Operation  of  the  Criminal  Justice  Act  in  the  District 
of  Columbia  ( 1967 ) . 

B.  Private  defenders 

All  the  rest  of  the  defenders  are  private  organizations.  Some  are 
organizations  that  were  in  existence  furnishing  state  legal  aid  or 
defender  services  (and  in  some  instances,  Federal  defender  services) 
before  the  Criminal  Justice  Act.  was  passed.  Others  were  organized 
specifically  to  provide  the  Federal  defense  function.  They  all  operate 
by  having  a  lawyer  or  lawyers  on  salary  with  the  responsibility  of 
accepting  Criminal  Justice  Act  appointments,  just  like  any  other 
lawyer.  When  the  appointment  is  fulfilled,  the  organization  (or  some¬ 
times  the  chief  attorney  in  the  organization)  submits  the  vouchers  in 
its  own  name  and  the  Administrative  Office  pays  them  just  like  they 
pay  the  vouchers  of  any  appointed  counsel.  The  Criminal  Justice  Act 
payments  then  go  into  the  general  revenue  of  the  organization.  All  of 
these  defender  organizations  have  some  outside  source  of  financial 
support  other  than  Criminal  Justice  Act  fees.  Five  of  them  were  set 
up  or  expanded  under  sizable  grants  from  the  National  Defender 
Project  of  the  National  Legal  Aid  and  Defender  Association.  Without 
this  outside  support  their  financial  situation  would  be  quite  precarious, 
as  we  shall  see  in  a  subsequent  section.  First,  we  will  identify  the 
defender  organizations  and  discuss  their  functions,  proceeding  from 
east  to  west. 

1.  New  York  City  and  Brooklyn. — Two  lawyers  employed  by  the 
Legal  Aid  Society  of  New  York  take  about  90  percent  of  the  appoint¬ 
ments  in  the  southern  district  of  New  York,  and  two  other  lawyers 
take  about  90  percent  of  the  appointments  in  the  eastern  district 
(Brooklyn).  Other  legal  aid  personnel  handle  Federal  appeals.  In  ad¬ 
dition  to  compensated  Criminal  Justice  Act  appointments,  Legal  Aid 
Society  lawyers  also  handle  probation  revocations,  petty  offenses, 
State  habeas  corpus,  and  2255’s.  The  Legal  Aid  Society  also  conducts 
State  criminal  defense  and  civil  legal  aid.  The  10  percent  of  Federal 
cases  assigned  to  panel  counsel  tend  to  be  those  cases  in  which  there 
is  a  question  about  the  defendant’s  eligibility,  and  those  cases  that 
appear  likely  to  involve  a  complicated  or  protracted  trial.  If  private 
panel  counsel  have  the  marginally  eligible  defendants,  the  Legal  Aid 
Society  is  less  likely  to  be  embarrassed  by  criticism  from  the  bar,  one  of 
its  principal  sources  of  contributions.  The  complicated  trial  cases  are 
assigned  to  panel  counsel  because  the  legal  aid  lawyers  could  not  handle 
their  huge  caseload  (which  does  include  some  trials)  if  thev  were 
engaged  in  many  prolonged  and  complicated  trials. 

2.  Philadelphia. — Lawyers  employed  by  the  Defender  Association 
of  Philadelphia  receive  over  90  percent  of  the  Criminal  Justice  Act 
appointments  in  the  eastern  district  of  Pennsylvania.  They  are  ap¬ 
pointed  in  all  cases  except  those  where  conflicting  interests  of  co¬ 
defendants  require  appointment  of  counsel  from  the  district’s  panel 
of  private  attorneys,  and  those  few  “tough”  or  “big”  cases  where  the 
court  appoints  panel  attorneys  in  an  effort  to  match  the  attorney  to  the 
case.  This  organization  employs  about  40  lawyers,  principally  in 
State  criminal  defense,  Criminal  Justice  Act  appointments  comprise 


only  5  percent  of  their  total  business.  The  Defender  Association  is  part¬ 
ly  supported  by  a  grant  from  the  national  defender  project  of  the  Na¬ 
tional  Legal  Aid  and  Defender  Association. 

3.  Cleveland. — Two  attorneys  employed  by  ihe  Legal  Aid  Society 
of  Cleveland  receive  about  50  percent  of  the  appointments  in  criminal 
cases  disposed  of  in  the  division  sitting  in  Cleveland  in  the  northern 
district  of  Ohio.  Legal  Aid  Society  counsel  advised  us  that  there  is  a 
deliberate  and  prearranged  effort  to  divide  cases  between  legal  aid  and 
panel  counsel  on  a  50-50  basis,  and  that  they  are  appointed  in  a  higher 
proportion  of  those  cases  that  are  likely  to  go  to  trial. 

4.  Kansas  City ,  Mo.- — The  Legal  Aid  and  Defender  Society  of  Great¬ 
er  Kansas  City  was  initiated  under  a  grant  from  the  National  De¬ 
fender  Project  of  the  National  Legal  Aid  and  Defender  Association  to 
provide  State  and  Federal  defense  services.  Attorneys  employed  by  it 
are  currently  given  over  95  percent  of  the  appointments  in  Federal 
criminal  cases  heard  in  Kansas  City  in  the  western  district  of  Missouri. 
The  only  appointments  given  to  private  counsel  are  in  the  occasional 
cases  where  there  is  a  conflict.  There  are  so  few  that  the  court  has  not 
even  established  a  panel  of  lawyers  for  such  appointments,  though  the 
district's  plan  calls  for  one. 

5.  Phoenix. — The  private  defender  arrangement  in  Phoenix  (Phoe- 
nix-Prescott  division  of  the  district  of  Arizona)  is  nominally  part 
of  the  Maricopa  County  Legal  Aid  Society.  In  the  fiscal  year  ended 
February  28,  1967,  when  only  one  lawyer  was  engaged,  this  defender 
operation  received  about  75  percent  of  the  Criminal  Justice  Act  ap¬ 
pointments  in  Phoenix.  Now  there  are  two  lawyers,  and  it  is  receiving 
an  even  higher  proportion.  In  general,  the  defenders  handle  all  eligible 
defendants  up  through  arraignment.  After  arraignment,  they  continue 
to  represent  all  defendants  except  where  there  is  a  conflict  or  where  a 
language  barrier  between  defender  and  client  requires  appointment 
of  counsel  from  the  backup  panel  of  about  30  private  counsel.  The 
backup  panel  is  also  generally  used  when  the  appointment  will  be  un¬ 
compensated,  such  as  a  probation  revocation,  although  the  defender 
does  a  few  of  these.  On  occasion,  the  backup  panel  has  been  used  in 
Criminal  Justice  Act  cases  when  the  defender’s  workload  was  such 
that  other  counsel  were  needed  to  insure  adequate  and  thorough  rep¬ 
resentation  of  the  client. 

6.  San  Francisco.- — The  private  defenders  in  the  northern  district 
of  California  are  two  lawyers  employed  by  the  Legal  Aid  Society  of 
San  Francisco.  They  handle  about  90  percent  of  the  Criminal  Justice 
Act  appointments  in  this  district.  The  10  percent  of  cases  in  which 
panel  attorneys  are  assigned  are  cases  involving  conflicts  of  interest, 
cases  in  which  there  is  a  language  barrier  between  the  defenders  and 
their  client  (Puerto  Rican  or  Chinese),  or  cases  where  the  defenders 
are  temporarily  too  busy  to  handle  the  appointment.  The  backup  panel 
consists  of  about  100  lawyers.  Like  the  defender  in  Phoenix,  the  San 
Francisco  defender  receives  important  support  under  a  grant  from 
the  National  Defender  Project. 

7.  San  Diego— The  Federal  Defenders,  Inc.,  in  San  Diego,  is  prob¬ 
ably  the  most  elaborately  financed  and  operated  of  the  national  de¬ 
fender  projects.  Gen.  Charles  L.  Decker,  director  of  the  National  De¬ 
fender  Project,  has  called  it  “the  most  modern  and  practical  of  our 
projects  throughout  the  Nation  *  *  The  corporation  was  specially 
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organized  to  receive  a  $100,000  3-year  national  defender  grant  in  order 
to  seek  model  ways  of  furnishing  lawyers  for  criminal  defense  in  the 
southern  district  of  California  (until  September  1966,  this  was  the 
southern  division  of  the  southern  district),  the  busiest  district  in  the 
United  States  in  terms  of  total  criminal  cases  and  total  Criminal  Jus¬ 
tice  Act  appointments.  The  organization  employs  three  attorneys,  and 
until  now  has  been  exclusively  involved  in  Federal  criminal  repre¬ 
sentation.  (Proposals  for  assuming  some  responsibility  for  State  ap¬ 
pointments  are  currently  under  study.)  The  original  concept  was  for 
the  defenders  to  take  approximately  30  to  40  percent  of  the  Criminal 
Justice  Act  appointments  in  the  district,  but  for  the  first  2  years  they 
have  not  been  able  to  handle  quite  that  high  a  proportion  of  the  cases. 
The  balance  of  Criminal  Justice  Act  appointments  are  divided  among 
about  300  panel  attorneys  in  five  different  experience  and  ability  clas¬ 
sifications.  The  defenders  are  presently  assigned  a  majority  of  the 
more  difficult  cases.  Some  of  their  additional  activities  in  the  district, 
such  as  their  educational  programs,  are  discussed  hereafter. 

8.  Other  districts. — The  written  Criminal  Justice  Act  plans  of  other 
districts  provide  for  the  involvement  of  legal  aid  and  defender  attor¬ 
neys,  but  either  because  there  was  no  legal  aid  or  defender  organiza¬ 
tion  in  the  district  or  because  suitable  arrangements  could  not  be  made 
with  existing  organizations,  the  anticipated  cooperative  relationships 
have  failed  to  materialize  thus  far.  That  is  the  case  with  the  districts 
of  Connecticut,  northern  New  York,  eastern  Virginia,  northern  and 
southern  Indiana,  and  Hawaii. 

For  about  a  year  the  central  district  of  California  (Los  Angeles) 
has  been  making  all  Criminal  Justice  Act  appointments  to  a  small 
panel  of  about  24  experienced  attorneys  who  appear  in  groups  of  six 
each  week  at  the  Monday  morning  arraignments.  Each  lawyer  receives 
five  or  six  appointments  each  time  he  appears.  Panel  lawyers  typically 
devote  about  one-fourth  to  one-third  of  their  time  to  their  caseload  of 
Criminal  Justice  Act  cases.  The  average  total  Criminal  Justice  Act 
fees  paid  to  each  panel  lawyer  in  the  first  9  months  of  1967  was  about 
$7,500.  In  their  groups  of  six  sitting  at  a  common  counsel  table  during 
Monday  arraignments  and  in  their  overall  panel  meetings,  these  panel 
lawyers  exchange  advice,  information,  and  other  assistance,  and  in  a 
limited  sense  function  like  a  six-man  law  firm.  In  function  and  in 
proportion  of  time  spent  on  Criminal  Justice  Act  defense,  this  loose- 
knit  confederation  of  panel  attorneys  functions  much  like  a  private 
defender. 

C.  The  experience  and  quality  of  private  defenders 

On  the  whole,  the  lawyers  employed  by  private  defender  organiza¬ 
tions,  especially  the  senior  attorneys,  are  far  more  experienced  in 
criminal  matters  than  most  appointed  counsel.  They  are  even  more 
experienced  than  most  retained  counsel  handling  criminal  cases  in  the 
district.  All  of  the  senior  attorneys  have  had  at  least  5  years  in  the 
full-time  trial  or  prosecution  of  criminal  cases,  and  most  have  had 
10  years  or  more.  Most  have  also  served  as  Federal  prosecutors. 

judges  and  U.S.  attorneys  in  New  York  City,  Phoenix,  San  Fran¬ 
cisco,  and  San  Diego  assured  us,  almost  without  exception,  that  the 
services  rendered  by  private  defenders  in  their  districts  were  consid¬ 
erably  better  than  that  given  by  the  average  retained  or  appointed 
counsel.  In  most  of  these  four  districts,  there  were  three  or  four  re- 
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tained  counsel  whose  ability  was  rated  very  high.  Some  sources  rated 
the  private  defenders  as  high  as  these  three  or  four  most  outstanding 
retained  counsel,  but  most  sources  rated  them  somewhat  below  these 
retained  counsel  but  well  above  the  general  average  of  retained  and 
appointed  counsel.  No  defenders  were  rated  better  than  the  best  re¬ 
tained  counsel.  (Our  information  about  defenders  in  Philadelphia, 
District  of  Columbia,  Cleveland,  and  Kansas  City  is  not  sufficient  for 
generalization.) 

Whether  the  service  rendered  by  the  best  retained  counsel  was 
deemed  better  than  the  defenders’  service  because  retained  counsel  were 
better  lawyers  or  whether  it  was  because  they  had  more  resources  of 
time  and  energy  to  devote  to  the  defense  of  their  paying  clients  is  un¬ 
certain.  At  this  highest  level  of  performance,  differences  between 
lawyers  doubtless  have  much  to  do  with  time  and  workload.  Although 
this  evaluation  is  very  subjective,  both  on  the  part  of  the  person,  giv¬ 
ing  the  evaluation  and  on  our  part  in  reporting  it,  we  thought  we  fre¬ 
quently  detected  a  distinction  between  the  raw  ability  or  experience 
level  of  the  defenders,  which  was  of  the  highest,  and  the  amount  of 
time  they  had  available  for  any  one  case,  which  was  often  less  than 
that  available  to  well-paid  retained  counsel.  For  additional  discussion 
of  quality  see  part  IX :  Quality  of  Representation. 

I).  The  financing  and  salary  levels  of  private  defenders 

The  financial  outlook  for  private  defenders  is  bleak.  It  simply  is  not 
possible  to  pay  experienced  criminal  lawyers  a  decent  salary,  and  sup¬ 
port  an  office  on  the  $10  and  $15  per  hour  Criminal  Justice  Act  fee  scale. 
This  is  especially  true  since  so  much  of  the  salaried  lawyer’s  time  will 
not  be  compensable  under  the  act.  The  considerable  time  that  defender 
employees  spend  waiting  in  court  prior  to  an  appointment  is  not  prop¬ 
erly  compensable,  although  we  found  two  defender’s  offices  that  made 
a  practice  of  billing  this  time  by  dividing  it  among  the  other  cases  on 
which  the  defenders  worked  on  that  same  day.  We  discuss  compensa¬ 
tion  for  waiting  time  in  part  VII :  Compensation.  Many  appoint¬ 
ments  routinely  fulfilled  by  defenders,  such  as  probation  revocations, 
2255's,  and  state  habeas  corpus,  are  not  compensable  under  the  act. 
When  the  total  time  spent  on  a  felony  case  exceeds  $500,  the  defender 
is  working  for  nothing,  unless  the  chief  judge  of  the  circuit  will  en¬ 
large  the  compensation  on  the  ground  that  it  was  a  protracted  repre¬ 
sentation.  The  Criminal  Justice  Act  rates  are  little  enough,  but  when 
the  defender  organization  can  only  receive  these  rates  for  a  fraction 
of  the  time  spent  by  its  attorneys,  there  is  even  greater  need  for  sup¬ 
plementing  its  revenues. 

The  subsidies  received  by  private  defender  organizations  come  from 
a  variety  of  sources.  The  New  York  operation  is  part  of  the  New  York 
Legal  Aid  Society,  which  takes  the  Criminal  Justice  Act  revenue  and 
pays  all  expenses  of  the  operation  without  any  separate  computation 
of  the  deficit  attributable  to  Federal  representation.  The  Legal  Aid 
Society  is  supported  about  50  percent  by  a  contract  appropriation 
from  the  city  of  New  York,  $1  million  in  1966,  for  handling  civil 
legal  aid  and  State  criminal  defense,  and  about  50  percent  from 
private  subscriptions,  of  which  the  practicing  bar  furnishes  about  one- 
third.  During  calendar  year  1966,  the  $10,876  Criminal  Justice  Act 
fees  received  for  631  appointments  completed  in  the  southern  district 
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and  -432  in  the  eastern  district  represented  only  2  percent  of  the  over¬ 
all  total  revenue  of  this  organization.  The  defender  in  Cleveland,  on 
the  other  hand,  is  nominally  part  of  the  local  legal  aid  organization, 
but  it  is  expected  to  break  even  on  its  Criminal  Justice  Act  feespoi 
Federal  representation,  without  support  from  the  parent  organiza¬ 
tion.  The  Cleveland  liar  Association  has  put  up  $5,000  to  cover  a 
deficit  in  the  Cleveland  Federal  program.  Currently,  a  grant  f com 
the  Office  of  Economic  Opportunity,  which  was  made  so  that  the 
Cleveland  organization  could  furnish  counsel  in  municipal  and  juve¬ 
nile  proceedings  in  State  courts,  pays  enough  of  the  office  overhead 
and  supervisory  salaries  that  the  Federal  defender  operation  can  just 
break  even. 

Other  private  defender  organizations  survive,  just  as  some  of  them 
were  started,  only  through  the  beneficence  of  the  National  Defender 
Project  of  the  National  Legal  Aid  and  Defender  Association,  a 
grantee  of  the  Ford  Foundation.  In  addition  to  Criminal  Justice  Act 
fees,  the  Legal  Aid  and  Defender  Society  of  Greater  Kansas  City, 
receives  support  from  three  other  sources:  a  National  Defender  Proj¬ 
ect  grant,  under  which  it  was  initiated,  the  Jackson  County,  Mo. 
circuit  courts,  and  private  donations.  In  one  recent  year  the  Philadel¬ 
phia  defender  received  $150,000  from  the  city,  about  $50,000  from 
the  local  United  Fund,  $100,000  under  a  3-year  grant  from  the  Na¬ 
tional  Defender  Project,  and  some  additional  support  under  an  Office 
of  Economic  Opportunity  grant  for  legal  services  other  than  Federal 
criminal  representation. 

The  Federal  defenders  in  Phoenix  and  San  Francisco  are  adminis¬ 
tered  as  part  of  the  local  legal  aid  organization,  but  receive  little 
financial  support  from  their  parent  organization  or  other  local  sources. 
Like  the  independent  organization  in  San  Diego,  they  survive  only 
with  the  aid  of  generous  grants  from  the  National  Defender  Project. 
For  example,  the  National  Defender  Project  grant  to  Phoenix  for  the 
year  ended  February  28,  1967,  was  $17,963.  (The  second  year  grant 
was  $8,716.)  If  the  defender  had  been  left  to  its  only  other  source 
of  financial  support  for  this  period,  the  $11,930  it  received  in  Criminal 
Justice  Act  fees,  it  would  have  had  an  $8,000  deficit  for  the  year, 
less  about  $4,000  for  Criminal  Justice  Act  vouchers  submitted  but 
not  yet  paid  or  time  expended  but  not  yet  billed.  During  calendar 
years  1965  and  1966,  the  Legal  Aid  Society  of  San  Francisco  received 
a  total  of  $57,000  under  its  National  Defender  Project  grant,  and 
$37,000  in  Criminal  Justice  Act  fees.  It  had  no  other  source  of  support 
for  its  Federal  defender  operations,  except  its  rent-free  quarters  in 
the  Federal  building.  Without  the  National  Defender  grant,  the  de¬ 
fender  operation  would  have  had  a  deficit  of  $43,000  for  this  period. 
Its  professional  salaries  alone  were  $58,000,  about  50  percent  more 
than  its  total  Criminal  Justice  Act  receipts. 

The  Federal  Defender  Program,  Inc..,  in  Chicago,  although  using  a 
duty-day  arrangement  of  panel  counsel  instead  of  private  defenders, 
is  mentioned  here  because  it,  too,  was  initiated  and  underwritten  with 
funds  from  the  National  Defender  Project,  It  operates  as  a  separate 
corporation.  During  the  year  ended  August  31,  1967,  its  income  was 
$23,500  from  its  National  Defender  Project  grant,  $7,300  from  private 
solicitations,  and  $2,000  from  Criminal  Justice  Act  fees  for  repre- 


sentations  conducted  by  its  salaried  director  or  assistant.  The  pro¬ 
gram's  expenses  were  higher;  it  showed  a  deficit  of  $8,500  for  this 
year’s  operations. 

Another  important  financial  aid  to  private  defenders  in  most  areas 
is  the  rent-free  offices  they  have  been  granted  in  the  Federal  court¬ 
house.  Such  facilities  are  made  available  in  New  York,  Chicago, 
Phoenix,  San  Diego,  and  San  Francisco.  Without  this  important  con¬ 
cession,  their  operating  deficits  or  the  difference  between  their  expenses 
and  their  Criminal  Justice  Act  fees  would  be  even  higher. 

The  financial  pinch  on  private  defenders  has  made  itself  felt  in 
salaries  paid  to  its  attorneys.  The  senior  attorneys  in  New  York,  Cleve¬ 
land,  Kansas  City,  Phoenix,  and  San  Francisco  are  paid  from  $14,000 
to  $16,000  per  year,  which  is  insufficient  compensation  to  retain  law¬ 
yers  of  their  experience  for  a  desirable  interval  of  time.  The  senior 
attorney  in  San  Diego  is  paid  $22,500  and  the  executive  director  in 
Chicago  receives  $25,000.  The  higher  salaries  in  these  two  organizations 
are  partly  due  to  special  local  factors,  but  we  suspect  that  they  are 
also  attributable  to  the  fact  that  these  organizations  are  independent 
of  existing  legal  aid  societies.  Where  the  Federal  private  defender  is 
an  employee  of  an  existing  legal  aid  organization,  the  rigidity  of 
internal  policies  and  comparison  with  salaries  paid  lawyers  engaged 
in  State  criminal  representation  or  civil  legal  aid  may  increase  the 
difficulty  of  paying  adequate  salaries  to  Federal  defenders,  entirely 
apart  from  the  difficulty  of  financing  the  additional  cost.  This,  we 
suspect,  is  an  important  reason  for  favoring  a  separate  organization 
for  a  Federal  private  defender.  A  disadvantage,  which  may  more  than 
tip  the  scales  in  favor  of  affiliating  with  an  existing  organization,  is 
the  difficulty  and  expense  of  starting  a  new  organization,  and  the 
continuing  administrative  burden  that  would  be  imposed  on  the  senior 
attorney  of  an  independent  organization  (such  as  a  matter  .so  simple 
as  the  bookkeeping  and  salary  procedures)  that  could  be  carried  by 
others  if  he  were  part  of  an  existing  organization. 

E.  Special  functions  being  performed  by  private  defenders 

A  later  discussion  will  take  up  the  theoretical  or  proven  advantages 
and  disadvantages  of  a  full-time  Federal  defender.  Before  reaching 
that  discussion,  we  will  first  review  some  of  the  special  functions  we 
have  seen  being  performed  by  private  defenders.  Our  observations 
furnish  insights  into  the  potential  advantages  or  disadvantages  of  a 
full-time  Federal  defender  and  how  these  can  be  maximized  or  mini¬ 
mized  within  the  range  of  possible  variables  in  plans  for  criminal 
defense. 

/.  Appointment  of  panel  counsel. — Many  of  the  private  defenders 
participate  in  some  way  in  the  selection  of  panel  counsel  in  those 
cases  where  they  are  not  appointed  themselves.  The  participation  of 
some  defenders  is  limited  to  identifying  those  cases  where,  for  rea¬ 
sons  of  conflict  or  other  difficulty,  panel  counsel  should  be  appointed. 
Others  confer  with  the  appointing  authority  to  evaluate  the  prob¬ 
able  difficulty  of  the  case  and  the  likelihood  that  it  will  go  to  trial, 
and  to  suggest  the  level  of  experience  desirable  for  appointed  counsel. 
A  few  defenders  sometimes  go  one  step  further  and  suggest  which 
panel  counsel  should  be  appointed.  This  kind  of  assistance  is  generally 
solicited  and  appreciated  by  the  appointing  authority,  especially  in 


those  districts  where  the  actual  selection  is  in  the  hands  of  some  per¬ 
son  other  than  a  judge. 

The  defenders  in  San  Diego,  who  have  thus  far  declined  to  take 
part  in  the  selection  process  in  the  ways  described  above,  were  re¬ 
cently  persuaded  (partly  as  a  result  of  our  study)  to  render  other  assist¬ 
ance.  They  participated  and  gave  valuable  counsel  in  a  meeting  of  dis¬ 
trict  judges,  U.S.  commissioner,  U.S.  attorney,  and  bar  association  rep¬ 
resentatives  at  which  the  qualifications  of  various  panel  members  were 
discussed  and  it  was  decided  to  drop  15  lawyers  and  change  the  ex¬ 
perience  classification  (up  or  down)  of  numerous  others  among  the 
three  panel  levels  in  that  district. 

2.  Assisting  panel  counsel. — Defenders  also  perform  important  func¬ 
tions  in  consulting  with  and  advising  other  appointed  counsel  (and 
sometimes  even  retained  counsel)  on  the  conduct  of  their  cases.  It  is  not 
surprising  that  this  seems  to  be  done  on  a  more  formal  basis  in  the 
defender  offices  which  are  staffed  with  the  largest  number  of  attor¬ 
neys,  but  the  service  is  also  rendered  less  formally  by  other  defenders. 
All  panels  contain  men  who  can  benefit  from  consultation  with  more 
experienced  lawyers.  The  defenders,  who  are  generally  much  more 
experienced  than  panel  counsel,  can  and  do  give  them  extremely  valu¬ 
able  assistance. 

In  the  District  of  Columbia  ( which  is  a  public  rather  than  a  private 
defender),  the  clerk’s  office  sends  every  appointed  counsel  a  memo¬ 
randum  describing  the  services  available  through  the  staff  of  the  legal 
aid  agency,  including  files  of  motions  for  reduction  of  bond,  discovery, 
bills  of  particulars,  mental  examinations,  suppression  of  evidence, 
and  so  forth,  and  points  and  authorities  in  support.  Agency  attor¬ 
neys  also  spend  many  hours  discussing  defense  tactics  and  strategy 
with  appointed  counsel,  as  well  as  answering  their  questions  on  such 
procedural  matters  as  the  location  of  police  records  or  where  and  how 
to  obtain  subpenas  or  trial  transcripts. 

In  San  Diego,  appointed  counsel  are  advised  that  if  they  have  any 
questions  concerning  motion  procedure  or  the  necessary  contents  of 
memorandums,  they  should  contact  the  Federal  defenders  for  assist¬ 
ance.  This  has  been  especially  useful  in  educating  the  bar  about 
the  function  of  the  unique  bail  review  hearing  and  the  omnibus  hearing 
conducted  on  an  experimental  basis  as  a  discovery  device  in  that 
district.  The  defenders  are  also  available  to  discuss  the  particular 
problems  of  an  appointed  counsel’s  case,  including  advising  him  of 
appropriate  motions  (and  providing  forms),  and  even  being  present 
to  assist  him  in  presenting  his  evidence  and  arguments. 

3.  Educational  programs. — Defenders  have  also  taken  the  lead  or 
at  least  given  substantial  participation  in  educational  programs  de¬ 
signed  to  increase  the  general  information  and  ability  of  appointed 
counsel.  District  of  Columbia  defenders  have  taken  an  active  part  in 
preparing  and  distributing  criminal  law  and  procedure  materials  for 
the  Criminal  Practice  Institute.  They  have  also  prepared  and  dis¬ 
tributed  memorandums  on  the  procedures  and  mechanics  of  handling 
a  case  in  the  Court  of  General  Sessions,  and  have  conducted  seminar- 
type  instruction  for  interested  panel  attorneys. 

The  San  Diego  defenders  have  prepared  and  distributed  literature 
and  forms  designed  to  assist  appointed  counsel.  They  maintain  lists 
of  investigators,  interpreters,  and  medical  experts  for  the  benefit  of 
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appointed  counsel.  They  are  instituting  an  orientation  program  for 
recent  law  school  graduates  who  are  interested  in  receiving  cases  as 
appointed  counsel.  They  are  currently  conducting  a  criminal  law 
seminar  for  students  of  the  two  law  schools  in  San  Diego.  And  they 
are  also  assembling  a  library  with  much  specialized  material  to  assist 
a  criminal  defense  lawyer.  Another  project  of  the  Federal  defender 
program  was  the  preparation,  in  cooperation  with  a  San  Diego  bar 
association,  of  the  “Handbook  on  Criminal  Procedure  in  the  U.S. 
District  Court’’  (West  Publishing  Co.,  1967) . 

4.  Upgrading  the  quality  of  criminal  defense.- — Because  they  han¬ 
dle  such  a  substantial  portion  of  the  criminal  cases  in  their  districts 
( from  30  to  90  percent  of  the  total) ,  Federal  defenders  can  and  do  have 
an  extremely  important  impact  on  the  quality  of  criminal  justice.  The 
quality  of  their  efforts  for  their  own  clients  has  a  direct  effect,  but  there 
are  many  indirect  effects  as  well. 

These  include  the  results  of  the  defenders’  consulting  with  and  ad¬ 
vising  other  counsel,  and  the  benefits  derived  by  other  counsel  from 
the  educational  programs  which  defenders  have  originated  or  strength¬ 
ened.  Another  important  benefit  is  suggested  by  the  observation,  heard 
from  defenders  in  several  districts,  that  before  they  began  to  function 
the  prosecutor  could  put  on  a  minimal  case  and  get  a  conviction.  Now, 
knowing  he  usually  has  a  fight  on  his  hands,  the  prosecutor  has  a  well- 
prepared  case  that  is  presented  in  a  workmanlike  manner.  As  a  result 
of  this  higher  standard  of  required  performance,  defenders  say  that 
prosecutors  now  also  refuse  to  authorize  prosecution  or  dismiss  or  re¬ 
duce  the  charges  in  some  cases  they  would  previously  have  prosecuted. 
If  so,  this  reflects  a  higher  standard  of  criminal  justice  that  benefits  all 
criminal  defendants  in  the  district,  not  just  those  represented  by  the 
defenders. 

Defenders  have  had  a  beneficial  effect  on  the  quality  of  criminal 
justice  by  encouraging  U.S.  attorneys  to  adopt  “open  file”  policies  or 
to  consent  to  some  lesser  degree  of  discovery  by  defense  counsel.  De¬ 
fenders  have  also  taken  the  lead  in  trying  to  secure  the  acceptance  of 
more  favorable  procedures,  such  as  that  promoted  by  the  defender  in 
Phoenix,  where  the  U.S.  attorney  has  recently  consented  to  an  arrange¬ 
ment  by  which  first  offenders  would  be  placed  on  a  deferred  prosecu¬ 
tion  basis  in  appropriate  circumstances,  with  possible  dismissal  of  the 
charges  at  a  later  date.  This  plan,  or  another  device  currently  being 
promoted  in  Phoenix  of  having  youthful  defendants  plead  nolo  con¬ 
tendere  rather  than  guilty,  is  meant  to  be  especially  useful  in  permit¬ 
ting  servicemen  defendants  to  complete  their  military  service  without 
the  dishonorable  discharge  that  might  follow  upon  guilty  plea  or  con¬ 
viction  of  most  Federal  crimes. 

5.  Assisting  with  Criminal  Justice  Act  vouchers. — Some  of  the  de¬ 
fenders  have  rendered  valuable  service  to  the  court  in  connection  with 
the  Criminal  Justice  Act  voucher  forms  completed  by  panel  attorneys. 
In  both  Phoenix  and  San  Francisco,  the  defenders  assist  panel  counsel 
in  filling  out  the  forms  properly.  In  San  Francisco,  the  defender’s 
office  audits  the  vouchers  turned  in  by  panel  counsel,  contacts  those 
whose  vouchers  are  improperly  executed,  and  suggests  that  they  come 
to  the  defender  office,  where  the  secretary  will  help  them  fill  out  the 
voucher  and  type  it.  The  defender  even  takes  the  panel  attorneys’ 
vouchers  to  the  judges  for  signature. 
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F.  The  need  for  full-time  Federal  defenders. — As  demonstrating  the 
need  for,  and  utility  of,  a  full-time  defender  arrangement,  we  think  it 
significant  that  eight  of  the  12  busiest  districts  in  the  country  in  terms 
of  Criminal  Justice  Act  appointments  have  turned  to  some,  sort  of 
system  by  which  a  large  fraction  of  their  appointments  are  assigned  to 
full-time  employees  of  legal  aid  societies — so-called  private  defenders 
(except  the  District  of  Columbia,  whose  Federal  agency  is  really  . a 
public  defender).  Two  of  the  others  use  duty-pay  arrangements  in 
which  individual  panel  counsel  function,  for  the  day,  like  private  de¬ 
fenders.  Only  two  of  the  top  12  function  solely  on  an  appointment 
basis.  The  information  is  set  out  in  the  following  table. 

LEGAL  AID  SOCIETIES  TAKING  CRIMINAL  JUSTICE  ACT  APPOINTMENTS  IN  12  DISTRICTS  WITH  LARGEST  NUMBER 

OF  APPOINTMENTS  DURING  FISCAL  1967  1 


Number  of 
defendants 

Rank  District  or  court  represented  by 

appointed 

counsel 


1  District  of  Columbia,  Court  of  General  Sessions 

2  Central  California  (Los  Angeles). . . 

3  Southern  California  (San  Diego) . . 

4  District  court,  District  of  Columbia _ _ 

5  Arizona _ _ _ _ 

6  Northern  Illinois  (Chicago) _ 

7  Southern  New  York  (Manhattan  and  Bronx)... 

8  Western  Texas  (El  Paso,  San  Antonio) _ 

9  Eastern  New  York  (Brooklyn) _ 

10  Eastern  Michigan  (Detroit) _ _ _ 

11  Northern  Ohio  (Cleveland) _ _ _ 

12  Northern  California  (San  Francisco). . . 


2,403  Legal  aid  society  receiving 
appointments. 

1,490  Duty-day  system. 

1,478  Legal  aid  society  receiving 
appointments. 

1,173  Legal  aid  society  receiving  ap¬ 
pointments. 

627  Legal  aid  society  receiving  ap¬ 
pointments  (Phoenix  only). 

626  Duty-day  system. 

574  Legal  aid  society  receiving  ap¬ 
pointments. 

534 

446  Legal  aid  society  receiving  ap¬ 
pointments. 

340 

330  Legal  aid  society  receiving  ap¬ 
pointments. 

337  Legal  aid  society  receiving  ap¬ 
pointments. 


1  Other  legal  aid  societies  discussed  in  this  report  were  in  districts  having  the  following  numbers  of  defendants  repre¬ 
sented  by  appointed  counsel  in  fiscal  1967:  Eastern  Pennsylvania  (Philadelphia),  205;  Western  Missouri  (Kansas  City),  295. 

Source:  Administrative  Office  report  to  the  Judicial  Conference  Committee  To  Implement  the  Criminal  Justice  Act, 
Nov.  3,  1967;  data  gathered  in  this  study. 

The  foregoing  table  shows  more  than  the  popularity  of  salaried 
defenders  in  large  districts.  It  should  stress  the  precarious  financial 
situation  of  the  defense  system  used  in  almost  all  of  the  12  largest 
Criminal  Justice  Act  districts.  One  of  the  two  duty-day  arrangements 
and  every  one  of  the  seven  legal  aid  societies  (even  the  Legal  Aid 
Agency  of  the  District  of  Columbia,  a  public  agency  which  covers 
two  of  these  courts)  receives  substantial  private  support  which,  in  the 
case  of  the  numerous  foundation  grants,  is  of  limited  duration.  It  is 
past  time  to  consider  more  permanent  arrangements  for  these  high 
volume  districts.  If  a  public  defender  is  an  acceptable  means  of  furnish¬ 
ing  Federal  criminal  defense,  the  establishment  of  public  defender 
offices  would  solve  the  problem.  If  private  defenders  are  to  continue 
to  be  relied  upon,  there  must  be  some  more  permanent  solution  to  the 
problem  of  financing  them.  We  will  submit  our  suggestions  after 
reviewing  the  relative  advantages  and  disadvantages  of  the  full-time 
defender  as  a  means  of  furnishing  Federal  criminal  defense. 

III.  ADVANTAGES  AND  DISADVANTAGES  OF  A  FULL-TIME  FEDERAL  DEFENDER 

An  earlier  section  suggested  three  classifications  of  full-time  salaried 
lawyers  engaged  in  the  defense  of  needy  persons  accused  in  the  Fed- 
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eral  courts:  (1)  public  defenders  who  are  Federal  employees,  (2) 
defenders  who  are  employees  of  local  defender  grantee  agencies  sup¬ 
ported  by  Federal  grants,  and  (3)  private  defenders,  which  are  private 
organizations  receiving  Federal  support  only  by  revenue  from  Crimi¬ 
nal  Justice  Act  fees.  The  term  Federal  defender  refers  to  any  salaried 
lawyer  engaged  in  full-time  Federal  criminal  defense  by  court  appoint¬ 
ment,  and  thus  includes  all  three  of  these  categories.  When  the  ad¬ 
vantages  or  disadvantages  of  Federal  defenders  are  different  accord¬ 
ing  to  the  type  of  organization  involved,  this  fact  will  be  noted.  The 
references  here  to  “appointed  counsel”  or  “panel  counsel”  signify 
lawyers  not  on  salary  to  legal  aid  or  defender  organizations,  principally 
those  in  private  practice. 

A  lengthy  compilation  of  the  advantages  and  disadvantages  of  pub¬ 
lic  defender  and  appointed  counsel  systems  is  contained  in  the  state¬ 
ments  and  testimony  of  many  prominent  lawyers  and  judges  in  the 
hearings  before  the  Committee  on  the  Judiciary  on  S.  63  and  S.  1057, 
ThS.  Senate,  88th  Congress,  first  session  (1963)  ;  hearings  on  H.R.  1027 
f  ete.]  before  Subcommittee  No.  5  of  the  Committee  on  the  Judiciary, 
House  of  Representatives,  88tli  Congress  (1963) . 

The  following  catalog  of  advantages  and  disadvantages  does  not 
contain  any  category  explicitly  labeled  quality  of  representation.  Part 
IX  of  this  report,  discusses  general  information  on  the  quality  of  serv¬ 
ice  being  rendered  under  the  Criminal  Justice  Act.  Individually,  Fed¬ 
eral  defenders  will  be  the  best  and  the  worst  of  counsel,  depending  on 
who  the}r  are.  This  section  will  consider  the  matter  of  quality  of  rep¬ 
resentation,  but  only  as  it  arises  as  a  result  of  some  supposed  advantage 
or  disadvantage  in  the  contrast  between  the  working  conditions  or 
relationships  of  full-time  defenders  and  appointed  counsel. 

A.  Advantages  of  a  Federal  Defender 

1.  A  Federal  defender  would  reduce  the  Criminal  Justice  Act 
administrative  burden  on  courts ,  commissioners ,  clerks ,  and 
other  court  personnel 

This  point  is  valid.  Insofar  as  Criminal  Justice  Act  appointments 
are  given  to  full-time  Federal  defenders,  the  burden  of  contacting 
panel  counsel  and  persuading  them  to  accept  appointments  is  elimi¬ 
nated.  The  defenders''  greater  expertise  in  handling  Criminal  Justice 
Act  forms  and  their  familiarity  with  Criminal  Justice  Act  administra¬ 
tion  must  also  reduce  the  administrative  burden  as  to  their  own  vouch¬ 
ers  and  cases. 

Where  cases  are  assigned  to  panel  counsel,  the  defender  may  also 
reduce  the  administrative  burden  in  the  several  ways  already  being 
done  by  private  defenders:  {a)  by  helping  select  counsel  whose  ex¬ 
perience  matches  the  difficulty  of  the  case,  ( l> )  by  assisting  the  court 
in  the  review,  or  (c)  by  assisting  in  the  completion  and  submission  of 
Criminal  Justice  Act  vouchers  of  panel  counsel. 

The  same  advantages  can,  of  course,  be  obtained  by  means  other 
than  a  Federal  defender.  Some  type  of  administrator  of  Criminal 
Justice  Act  appointments,  such  as  the  bar  association  coordinator  in 
Connecticut  or  the  administrative  offeer  in  Chicago,  could  reduce  the 
Criminal  Justice  Act  administrative  burden  in  the  same  manner. 
Moreover,  the  amount  of  burden  subject  to  reduction  is  also  a  func- 
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tion  of  (1)  the  efficiency  of  the  existing  appointment  mechanism,  and 
(2)  the  degree  of  experience  of  panel  counsel.  The  potential  advan¬ 
tage  in  reducing  administrative  burden  by  adoption  of  a  Federal  de¬ 
fender  may  be  quite  substantial  in  some  districts,  such  as  one  that  is 
not  administered  efficiently  or  has  inexperienced  panel  counsel,  and 
negligible  in  others.  This  subject  is  discussed  further  in  Paid  VI: 
Administrative  Burden. 

2.  A  Federal  defender  would  not  have  to  be  educated  by  the 

V.S.  attorney 

This  boils  down  to  a  plea  for  an  experienced  defense  counsel  whom 
the  U.S.  attorney  would  not  have  to  educate  and  prompt  in  the  per¬ 
formance  of  his  defense  function.  The  point  has  great  validity  in  some 
districts,  and  only  limited  force  in  others,  depending  on  the  Federal 
criminal  experience  of  appointed  counsel,  and  the  amount  of  contrast 
between  Federal  and  state  criminal  law  and  practice.  For  example,  the 
U.S.  attorney  in  the  western  district  of  Wisconsin  complained  that 
counsel  appointed  in  his  district,  even  those  having  state  criminal  ex¬ 
perience,  lacked  a  knowledge  of  Federal  criminal  procedure.  Since 
counsel  were  acclimated  to  the  great  difficulty  of  getting  a  defendant 
out  on  bond  in  the  courts  of  that  state,  they  tended  to  assume  the  same 
difficulty  in  the  Federal  courts  and  would  make  no  effort  to  secure 
their  client’s  release  unless  the  U.S.  attorney  took  the  initiative  in 
advising  them  of  the  alternatives  available  and  how  to  go  about  them 
(which  he  did  frequently).  Since  the  state  system  did  not  include  in¬ 
dictments,  the  U.S.  attorney  also  had  to  instruct  defense  counsel  on 
the  indictment  procedure,  advisability  of  waiver,  et  cetera. 

The  thrust  of  this  point  is  that  experienced  counsel — whether  Fed¬ 
eral  defender  or  private  appointed  counsel — are  more  desirable  than 
inexperienced  counsel.  The  point  implies  that  the  only  or  best  way 
to  obtain  counsel  of  sufficient  experience  for  Criminal  Justice  Act 
defense  is  to  have  a  Federal  defender.  The  merit  of  the  argument  can¬ 
not  be  weighed  without  considering  the  degree  of  criminal  experience 
in  the  district  court  bar,  and  the  nature  of  the  appointment  arrange¬ 
ments  with  which  the  Federal  defender  system  is  being  contrasted.  For 
example,  an  arrangement  by  which  a  small  number  of  panel  attorneys 
were  given  all  of  the  Criminal  Justice  Act  appointments  could  be  just 
as  effective  at  guaranteeing  experienced  counsel  as  a  full-time  defender 
system. 

The  argument  for  the  greater  experience  of  a  full-time  defender 
may  be  a  plea  for  the  appointment  of  a  Federal  defender  who  will 
be  more  experienced  in  Federal  criminal  defense  than  almost  any 
lawyers  who  are  available  in  the  district  on  a  retained  basis.  If  so, 
this  proposed  discrimination  raises  an  important  question  of  policy 
which  will  be  discussed  later. 

3.  A  Federal  defender  system  would  'provide  highh/  experi¬ 

enced,  defense  counsel  who  would  promote  the  efficiency  of 
the  Federal  criminal  justice  system, 

This  point  is  also  valid.  It  is,  of  course,  also  an  argument  for  ex¬ 
perience,  but  not  just  at  the  rudimentary  level.  A  full-time  Federal 
defender  would  do  more  than  relieve  the  U.S.  attorney  from  having  to 
give  basic  advice  on  criminal  defense.  And  he  would  do  more  than 
relieve  court  personnel  from  dealing  with  inexperienced  or  incom- 
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petent  lawyers  who  would  subject  them  to  utterly  meritless  motions, 
endless  monologs,  or  embarrassed  silences.  A  full-time  defender  would 
promote  efficiency  in  the  criminal  justice  system  by  being  highly  ex¬ 
perienced  and  highly  professional  in  the  performance  of  his  defense 
functions. 

Because  of  his  full-time  occupation  and  specialization  in  criminal 
defense,  a  full-time  defender  should  be  able  to  exhibit  a  better  sense 
of  relevance,  surer  judgment,  sounder  evaluation  of  the  merit  and  prob¬ 
able  success  of  motions  and  pleas — in  short,  he  should  be  able  to  con¬ 
duct  a  more  efficient  defense  that  would  save  substantial  amounts  of 
time  and  effort  for  all  concerned.  A  defender  would  be  familiar  with 
the  prosecution,  and  would  have  an  established  working  relationship 
that  would  permit  him  to  obtain  formal  or  informal  discovery  infor¬ 
mation  with  a  minimum  of  trouble.  What  an  appointed  lawyer  might 
only  obtain  by  a  bill  of  particulars,  a  defender  may  acquire  by  a  tele¬ 
phone  call  or  quick  conversation  in  the  hall.  The  prosecutors  in  turn 
would  be  familiar  with  his  strengths  and  weaknesses  and  would  re¬ 
spect  his  judgment  and  be  more  inclined  to  rely  on  his  evaluation  of 
his  case  than  if  they  were  dealing  with  counsel  with  whom  they  were 
not  so  familiar. 

A  full-time  defender  would  not  make  frivolous  motions.  He  would 
not  make  fruitless  efforts  to  get  a  defendant  acquitted  when  an  ac¬ 
quittal  was  not  a  realistic  possibility  so  that  he  would  be  wiser  merely 
to  concentrate  on  securing  probation  or  a  light  sentence. 

U.S.  attorneys  and  judges  often  cited  the  advantages  summarized  in 
the  three  preceding  paragraphs  in  explaining  why  they  favored  a  Fed¬ 
eral  defender,  and  in  our  inquiries  concerning  the  operation  of  existing 
Federal  defender  systems  we  often  heard  these  advantages  attributed 
to  the  existing  systems. 

The  difficulty  is  that  this  line  of  argument  can  prove  too  much.  There 
is  a  point  at  which  efficiency  is  at  odds  with  the  maximum  adversary 
protection  of  the  client’s  rights.  When  the  argument  for  efficiency  goes 
beyond  promoting  the  use  of  highly  experienced  defense  counsel  for 
Criminal  Justice  Act  representation  and  concentrates  upon  the  efficient 
disposition  of  cases  as  a  paramount  objective  of  defender  arrangements, 
it  has  probably  gone  too  far.  We  consider  it  significant  that  in  some  dis¬ 
tricts  where  we  heard  great  praise  for  the  efficiency  of  the  defender 
operation,  we  heard  no  comparable  praise  for  the  efficiency  of  criminal 
representations  that  were  in  the  hands  of  highly  skilled  (and  highly 
adversary)  retained  counsel  of  comparable  experience. 

The  argument  for  expertise  is  highly  valid,  but  one  must  take  care 
that  it  does  not  become  a  justification  or  argument  for  “efficiency”  or 
“cooperation.”  This  is  the  bete  noir  of  the  public  defender  and  the  cause 
of  much  of  his  woeful  reputation,  especially  with  defendants. 

The  full-time  defender’s  supposed  advantage  of  experience  assumes 
that  counsel  furnished  under  an  appointment  system  would  be  inex¬ 
perienced  or  not  as  experienced  as  a  public  defender.  This,  of  course, 
depends  upon  the  degree  of  experience  available  in  the  district  court 
bar.  which  lawyers  are  put  on  the  panel,  and  which  are  appointed.  The 
Federal  defender  would  have  a  huge  advantage  of  experience  over 
counsel  furnished  under  a  poorly  administered  appointment  system, 
especially  one  in  a  large  urban  area.  The  defender  would  have  far  less 
(if  any)  advantage  of  experience  over  a  well  administered  appoint- 
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merit,  system,  especially  one  that  used  a  small,  highly  experienced  panel 
on  a  duty-day  basis,  such  as  that  employed  in  Chicago  or  Los  Angeles. 
It  was  probably  in  recognition  of  this  fact  that  the  1965  meeting  of  the 
National  Legal  Aid  and  Defender  Association,  which  had  previously 
resolved  that  counties  with  a  volume  of  criminal  cases  sufficient  to 
justify  full-time  defenders  use  only  that  method,  modified  its  stand¬ 
ards  to  recognize  that  a  form  of  central  administration  may  make  an 
assigned  counsel  system  effective,  even  in  a  jurisdiction  with  a  large 
population  and  a  heavy  volume  of  criminal  cases.  Resolution  cited  in 
ABA  Project  on  Minimum  Standards  for  Criminal  Justice,  Standards 
Relating  to  Providing  Defense  Services  67,  68  (Tent.  Draft,  1967). 
A  small,  active  panel  is  just  one  step  away  on  a  continuum  from  a  full¬ 
time  defender,  and  as  such  enjoys  many  of  the  advantages  and  suffers 
many  of  the  detriments  of  a  full-time  defender. 

A  A  Federal  defender  could  render  more  complete  or  more  com¬ 
prehensive  service  because  he  could  be  available  to  assist 
a  needy  defendant  and  commence  preparation  of  Ms  case 
prior  to  his  appearance  before  a  U.S.  commissioner 
This  point  is  valid.  Experience  with  private  defenders  shows  that 
they  can  and  do  provide  early  representation  of  the  type  required  by 
Miranda  v.  Arizona ,  384  U.S.  436  (1966)  (police  questioning),  or 
United  States  v.  Wade ,  388  U.S.  218  (1967)  (lineups).  Private  ap¬ 
pointed  counsel  generally  do  not  provide  such  assistance  because  they 
are  not  appointed  until  the  defendant  is  brought  before  the  U.S.  com¬ 
missioner  or  before  the  court,  and  counsel  are  properly  reluctant  to 
undertake  representation  before  they  have  been  appointed. 

That  the  problem  of  early  representation  under  an  appointment 
system  is  not  insoluble  is  evident  from  the  duty-day  arrangement  in 
the  northern  district  of  Illinois,  which  routinely  provides  representa¬ 
tion  in  advance  of  the  time  that  the  defendant  reaches  the  commis¬ 
sioner.  But  we  know  of  no  other  appointment  arrangement  that  has 
achieved  this  objective.  The  problem  is  a  challenge  to  the  ingenuity 
of  proponents  of  appointment  systems.  Until  appointment  systems 
generally  are  adapted  to  provide  early  representation,  the  full-time 
defender’s  ability  to  provide  such  representation  remains  a  major 
advantage  of  such  an  arrangement  for  providing  counsel. 

It  should  be  noted  that  a  Federal  defender  usually  would  also  be 
better  situated  to  provide  defense  services  before  the  U.S.  commis¬ 
sioner,  since  an  appointed  lawyer  (unless  operating  on  a  duty-day 
basis  before  the  commissioner  like  counsel  in  Chicago  and  Los  An¬ 
geles)  would  not  be  notified,  appointed,  and  appear  until  after  the 
defendant  had  made  his  first  appearance  before  the  commissioner  and 
demonstrated  his  need  and  eligibility  for  appointed  counsel. 

A  Federal  defender  may  also  be  superior  because  he  will  get  into 
the  preparation  of  a  case  more  rapidly  than  appointed  counsel.  We 
were  cited  to  one  case  where  a  private  defender’s  prompt  appoint¬ 
ment  and  rapid  initiation  of  investigative  effort  had  located  a  witness 
whose  testimony  ultimately  proved  decisive  in  securing  an  acquittal. 
This  witness,  a  crewman  on  a  vessel  preparing  to  depart  soon  after 
he  was  contacted,  would  have  been  beyond  the  jurisdiction  before  ap¬ 
pointed  panel  counsel  would  have  begun  working  on  the  case  under 
the  appointment  arrangement  in  effect  in  that  district.  This  advantage, 
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as  others  cited  above,  is  an  undoubted  advantage  in  a  district  with  a 
sluggish  appointment  system,  but  the  advantage  would  be  less  signifi¬ 
cant  in  a  district  with  a  prompt  appointment  system  and  energetic  and 
experienced  appointed  counsel. 

5.  Because  of  economies  of  scale ,  a  Federal  defender  could  have 
superior  facilities ,  such  as  a  full-time  professional  investi¬ 
gative  staff ,  with  which  he  could  have  an  efficient  working 
arrangement 

Although  there  is  validity  to  this  point,  its  major  force  turns  on  the 
twin  assumptions  that  a  full-time  defender  would  have  a  professional 
investigative  stall',  and  that  appointed  counsel  would  not.  Of  course, 
neither  assumption  is  logically  necessary,  although  the  present  range 
of  probabilities  favor  both.  Appointed  counsel  can  obtain  investigative 
services  under  subsection  (e)  of  the  act,  but  this  valuable  resource  is 
presently  underused ;  first,  because  of  counsel’s  ignorance  of  his  right 
to  this  assistance;  second,  because  of  administrative  trouble  involved 
in  getting  authorization  (heightened  by  the  present  attitude  of  judicial 
disfavor  visited  upon  requests  for  investigative  services)  ;  and  third, 
because  of  the  lack  of  experienced  criminal  investigators  available  for 
hiring  in  some  districts.  (These  subjects  are  discussed  further  in  part 
YII  of  this  report.) 

The  investigator-lawyer  relationship  is  a  team  relationship  that  will 
work  more  efficiently  as  the  parties  come  to  know  one  another’s 
strengths  and  weaknesses  and  desires.  One  of  the  major  advantages  en¬ 
joyed  by  assistant  U.S.  attorneys  is  their  fine  working  relationship  with 
their  experienced  FBI  investigators.  ‘"They  know  just  what  we  want, 
almost  without  being  told,"  was  a  comment  frequently  heard.  It  seems 
virtually  certain  that  if  one  assumes  defense  lawyers  and  investigators 
of  equal  ability  and  an  equal  amount  of  time  available,  both  lawyers 
and  investigators  woidd  perform  their  functions  more  effectively  in 
the  framework  of  an  established  cooperative  relationship  rather  than 
on  the  casual,  case-by-case,  different-lawyer-every-time  relationship 
that  would  probably  be  obtained  in  an  appointment  system.  It  should 
be  noted  that  the  ideal  close  investigator-lawyer  relationship  would 
not  be  limited  to  situations  where  the  investigator  was  a  salaried 
employee  of  the  same  organization  as  the  attorney.  It  could  also  exist 
with  an  independent  investigator  whom  an  attorney  with  a  large 
volume  of  cases  employed  often  enough  to  establish  that  relationship. 
So  far  there  is  so  little  use  of  investigators  under  the  act  that  we  can 
point  to  no  example  of  this.  In  addition,  appointment  systems  could 
be  worked  out,  at  least  in  large  cities,  where  some  part  of  this  ad¬ 
vantage  could  be  secured  by  having  different  appointed  counsel  use  a 
single  permanent  investigative  staff,  but  such  experimentation  as  this 
still  lies  in  the  future  so  far  as  we  are  aware. 

Full-time  defenders  would  probably  also  have  an  advantage  in 
knowing  about  and  developing  contacts  to  use  when  witnesses  needed 
to  be  located  and  interviewed  or  documents  needed  to  be  examined  in 
other  cities.  The  private  defenders  in  San  Diego,  San  Francisco,  and 
Phoenix  presently  cooperate  with  one  another  on  this  basis,  and  it  is 
easy  to  visualize  nationwide  cooperation  among  full-time  defender 
offices  just  as  U.S.  attorneys  presently  cooperate  on  the  prosecution 
side.  Here  also,  appointment  systems  might  develop  comparable  co¬ 
operative  relationships,  especially  if  aided  by  a  full-time  adminis- 
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trator.  Some  defender  offices  that  are  members  of  the  National  Legal 
Aid  and  Defender  Association  presently  cooperate  with  one  another 
on  this  basis,  and  appointed  counsel  could  probably  also  make  use 
of  such  cooperative  arrangements  if  they  were  aware  of  them.  How¬ 
ever,  this  kind  of  experimentation  also  lies  in  the  future  so  far  as  we 
are  aware. 

6.  A  Federal  defender  can  assist  in  raising  the  quality  of  crim¬ 

inal  representation  generally  by  educational  and  consulta¬ 
tive  assistance  to  panel  counsel  and  to  other  members  of 
the  bar  ( especially  neio  members  of  the  bar) 

The  merit  of  this  point  has  been  convincingly  demonstrated  in  pri¬ 
vate  defender  systems  presently  operating  in  the  Federal  courts.  The 
San  Diego  Federal  Defender  Program,  Inc.,  which  the  National  De¬ 
fender  Project  financed  partly  to  experiment  with  just  such  educational 
efforts,  is  the  best  example,  in  large  part  because  this  project  has  the 
personnel  and  the  financial  and  time  resources  to  perform  this  function. 
Our  investigation  convinced  us  that  the  consultative  services  and  the 
variety  of  educational  programs  and  reference  helps  made  available 
by  the  San  Diego  defender  have  played  a  major  role  in  improving 
the  performance  of  appointed  and  retained  counsel  in  criminal  cases 
in  that  district. 

The  full  advantage  of  this  point  is  realized  only  when  the  burden 
of  appointments  is  shared  between  full-time  defenders  and  panel 
counsel,  as  is  done  in  San  Diego.  Although  the  educational  and  con¬ 
sultative  efforts  of  full-time  defenders  would  have  some  value  for 
retained  counsel  in  a  district  where  Federal  defenders  were  taking  all 
of  the  appointments,  the  major  value  of  such  efforts  would  be  realized 
by  panel  counsel  (especially  young  panel  counsel)  who  were  serving 
on  their  own  appointed  cases.  Through  the  opportunity  of  taking 
Federal  appointments  and  being  able  to  draw  upon  the  consultative 
experience  and  benefit  from  the  example  of  the  San  Diego  defenders, 
almost  two  dozen  young  San  Diego  lawyers  have  gained  experience 
and  developed  abilities  over  the  past  year  that  have  measurably  in¬ 
creased  the  strength  of  the  San  Diego  bar  for  criminal  representation. 

7.  A  Federal'  defender  is  better  situated  to  take  measures  to  im¬ 

prove  the  legal  and  practical  resources  available  to  de¬ 
fendants  generally 

This  is  an  argument  for  the  superiority  of  a  full-time  defender  at 
taking  the  long  view  in  defense  strategy  and  working  out  new  laws  or 
procedures  to  benefit  defendants  generally.  Examples  include  deferred 
prosecution  policies  and  new  discovery  methods.  There  is  nothing  in¬ 
herent  in  a  full-time  defender  that  makes  him  more  qualified  by 
ability  to  perform  this  function  than,  say,  private  counsel  who  spends 
full-time  or  almost  full-time  engaged  in  Federal  criminal  defense.  The 
point  is,  rather,  that  a  full-time  defender  is  more  likely  to  have  the 
knowledge,  the  incentive,  and  the  close  contact  with  court  and  prosecu¬ 
tor  to  bring  about  such  innovations.  The  defender  is  more  likely  to  have 
knowledge  of  matters  such  as  agency  interrogation  practices  or  unfa¬ 
vorable  procedures  before  the  commissioner  (such  as  denying  release 
on  recognizance  to  most  defendants  who  request  preliminary  hearing) . 
The  defender  may  have  greater  incentive  because  he  will  have  a  far 
larger  fraction  of  the  district’s  criminal  defense  business  under  his 
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direction  than  any  single  criminal  lawyer,  retained  or  appointed.  This 
quantity  of  cases  will  also  give  him  relatively  more  opportunity  for 
innovation,  as  by  motions  or  appeals  in  suitable  situations.  Finally,  his 
status  as  at  least  a  semiofficial  member  of  the  court's  family,  and  his 
continuous  working  relationship  with  the  prosecutor  and  judges  should 
give  him  the  inside  track  in  securing  concessions  beneficial  to  defend¬ 
ants  generally. 

Bar  association  committees  truly  representative  of  members  of  the 
bar  who  handle  criminal  defense  in  the  Federal  courts,  if  vigorous  in 
the  performance  of  their  function,  can  accomplish  some  of  these  same 
objectives.  The  trouble  is  that  bar  association  committees  frequently  do 
not  perform  this  function.  It  is  a  regrettable  paradox  that  the  bar  is 
likely  to  be  more  active  in  this  function  in  the  large  centers  of  criminal 
business  that  could  support  a  full-time  defender,  and  less  active  (or 
totally  dormant)  in  small  districts  where  a  full-time  defender  would 
not  be  appropriate. 

This  may  suggest  the  need  for  a  defender  office  for  judicial  circuits, 
especially  those  made  up  of  districts  without  large  quantities  of  crim¬ 
inal  cases,  or  a  national  defender  office.  Such  a  defender  office  would 
have  no  direct  responsibility  to  represent  defendants  (though  one  can 
easily  visualize  giving  him  responsibility  for  some  appeals).  Bather,  it 
would  serve  as  a  resource  and  consultative  aid  to  defenders  and  ap¬ 
pointed  counsel  in  the  districts,  and  as  a  coordinating  agent  for  educa¬ 
tional  efforts  and  attempts  to  reform  the  criminal  law.  Private  defend¬ 
ers,  especially  those  who  had  served  as  assistant  U.S.  attorneys,  urged 
the  utility  of  such  an  office  on  a  circuit  or  national  basis  to  perform 
service  for  defenders  comparable  to  those  available  to  U.S.  attorneys 
from  the  Department  of  Justice.  We  feel  that  this  idea  has  great  merit 
and  should  be  implemented  in  any  new  legislation  to  adopt  a  salaried 
Federal  public  defender,  to  establish  a  system  of  grants  to  defender 
agencies,  or  to  strengthen  the  financial  position  of  private  defenders. 

8.  A  full-time  defender  would,  'permit  experimentation  with 
ways  that  a  defender  can  strengthen  an  appointment 
system 

This  is  another  advantage  that  could  be  realized  only  if  an  appoint¬ 
ment  system  was  also  preserved  in  the  district. 

Possible  experimentation  includes  the  defender’s  having  secretarial 
services  and  an  investigative  staff  available  to  serve  both  defender 
and  appointed  counsel,  and  the  maintenance  of  working  relationships 
with  medical  and  other  expert  witnesses  for  the  same  purpose. 

Another  possible  experiment  includes  the  manner  of  dividing  ap¬ 
pointments  between  defender  and  panel  counsel.  Discussion  of  this 
subject  usually  assumes  that  the  burden  is  divided  by  appointing 
either  the  defender  or  private  counsel  at  the  outset.  It  is  possible, 
however,  to  appoint  the  defender  in  all  cases  before  the  commissioner, 
to  serve  through  some  later  stage  such  as  plea  of  not  guilty.  Then 
substitute  appointments  would  be  made  to  panel  counsel  in  some  cases. 
This  would  facilitate  early  representation  of  all  defendants,  while 
at  the  same  time  permitting  the  defender  to  divide  the  burden  of 
representation  with  other  counsel.  Districts  in  which  the  private  de¬ 
fender  carries  about  90  percent  of  the  appointments  have  a  plan  quite 
similar  to  this,  except  that  the  only  occasion  for  substituting  counsel 
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in  those  districts  is  when  it  develops  that  the  defender  cannot  continue 
to  serve  because  of  some  language  difficulty  or  conflict  among 
codefendants. 

Although  a  few  defenders  approved  the  possibility  of  the  arrange¬ 
ment  suggested  above,  most  were  opposed.  They  urged  (1)  that 
deliberate  substitution  of  counsel  was  inconsistent  with  the  best  repre¬ 
sentation  because  of  the  loss  of  continuity,  (2)  that  defenders  would 
not  begin  preparation  promptly  when  they  were  not  sure  that  they 
would  carry  the  case  through  to  conclusion,  (3)  that  appointed  coun¬ 
sel  would  not  like  getting  into  a  case  after  other  counsel  had  served 
in  the  earlier  stages,  and  (4)  that  defenders  would  resent  being  given 
the  routine  commissioner  and  arraignment  work,  while  other  coimsel 
came  in  for  the  more  rigorous  and  rewarding  trial  work.  We  recom¬ 
mend  against  this  system  for  these  reasons  and  others  submitted  in 
our  discussion  of  the  present  high  level  of  substituted  coimsel  in  some 
districts.  ( Part  IV,  Appointment  of  Counsel.) 

It  is  also  possible  that  a  defender  with  a  permanent  assignment  of 
all  commissioners’  hearings  and  arraignments  would  tend  to  get  into 
a  rut  and  be  far  less  creative  and  vigorous  than  counsel  who  only  came 
to  these  hearings  occasionally.  It  is  also  possible  that  counsel  assigned 
to  conduct  arraignments  would  routinely  plead  all  clients  not  guilty, 
leaving  the  filing  of  essential  motions  and  hard  decisions  on  guilty 
pleas  and  plea  bargaining  to  counsel  who  were  assigned  to  handle  the 
case  to  conclusion.  This  would  waste  court  time  and  decrease  the 
quality  of  representation. 

9.  Representation  by  a  Federal  defender  would  cost  less  than 
representation  by  appointed  counsel 

This  point  is  often  made,  in  general  discourse  and  in  congressional 
hearings.  E.g.,  Hearings  Before  a  Subcommittee  of  the  Committee  on 
Appropriations,  House  of  Eepresentatives,  89th  Congress,  first  ses¬ 
sion  94-106  (1965),  Hearings  on  S.  63  and  on  S.  1057  Before  the  Com¬ 
mittee  on  the  Judiciary,  U.S.  Senate,  88th  Congress,  first  session,  16- 
20  (1963)  (cost  estimates  for  public  defender  in  various  Federal  dis¬ 
tricts).  Comparative  cost  figures  for  State  defender  and  appointment 
systems  are  set  out  in  L.  Silverstein,  Defense  of  the  Poor  63-69  (1965). 
Yet  the  cost  factors  involved  in  comparisons  between  appointment  and 
full-time  defender  systems  are  so  complicated  and  difficult  to  isolate 
that  it  is  difficult  to  see  how  it  can  be  asserted  that  one  is  any  more  or 
less  expensive  than  the  other. 

The  most  elusive  factor  is  probably  the  factor  of  quality,  or  service 
rendered.  To  be  meaningful,  cost  comparisons  must  assume  compara¬ 
ble  quality  and  type  of  service.  It  may  be  true  that  jurisdictions  using 
a  defender  system  spend  less  per  case  than  jurisdictions  using  an  ap¬ 
pointment  system,  but  that  is  meaningless  unless  the  service  is  of  com¬ 
parable  type  and  quality.  For  example,  a  study  of  public  defender  and 
appointed  counsel  in  Cook  County,  Ill.,  showed  that  the  public  de¬ 
fender  pleaded  a  substantially  larger  proportion  of  his  clients  guilty 
than  appointed  counsel.  D.  Oaks  &  W.  Lehman,  a  Criminal  Justice 
System  and  the  Indigent  156-58  (1958).  Our  figures  show  that  this  is 
also  true  of  appointed  counsel  representation  in  the  U.S.  District  Court 
for  the  Southern  District  of  New  York,  which  is  predominantly  con¬ 
ducted  by  private  defender  lawyers.  (See  table  page  238.)  This  point 
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does  not  attack  the  quality  of  the  defenders’  representation,  because 
the  type  of  crimes  or  defendants  represented  by  a  defender  may  call  for 
a  higher  proportion  of  guilty  pleas.  The  point  is  that  it  costs  less  to 
plead  a  defendant  guilty  than  to  prepare  and  represent  him  at  trial. 
If  a  defender  pleaded  a  higher  proportion  of  his  clients  guilty  he 
should  operate  for  less  money,  and  the  cost  difference  (so  far  as  it 
stems  from  this  factor)  is  neutral  in  the  choice  between  defender  and 
appointed  counsel. 

A  full-time  defender  undoubtedly  has  certain  cost  advantages  in 
terms  of  efficiency  and  economies  of  scale,  which  may  add  up  to  lower 
total  cost  than  appointed  counsel,  for  equivalent  service.  One  point 
frequently  cited  to  us  is  the  large  amount  of  research  time  which  ap¬ 
pointed  counsel  have  submitted  on  their  Criminal  Justice  Act  vouch¬ 
ers,  much  of  which  simply  involves  general  familiarization  with  crimi¬ 
nal  procedures  that  are  second  nature  to  a  full-time  defender.  This 
will  also  be  true  of  substantive  law,  where  a  defender  who  keeps  up 
with  the  latest  developments  in  criminal  law  will  have  far  less  research 
time  per  case  than  individually  appointed  counsel.  This  argument  has 
its  greatest  validity  when  a  full-time  defender  is  compared  with  ap¬ 
pointed  counsel  who  lack  any  significant  Federal  criminal  experience; 
it  has  little  force  when  the  full-time  defender  is  compared  with  ex¬ 
perienced  appointed  counsel  who  are  frequently  engaged  in  defending 
Federal  criminal  cases  on  a  retained  (or  appointed)  basis. 

A  full-time  defender  also  enjoys  economies  of  scale  that  are  not 
available  to  an  appointed  counsel,  except  one  who  operates  on  a  high 
volume  duty-day  arrangement  like  that  in  Chicago  or  Los  Angeles. 
For  example,  if  a  full-time  defender  with  a  large  caseload  spends  2 
hours  attending  an  arraignment  session  for  cases  on  which  he  has 
already  been  appointed,  he  can  allocate  his  waiting  time  among  a  num¬ 
ber  of  cases  being  heard  that  da}'.  Panel  counsel  may  spend  the  same 
amount  of  time  to  complete  his  business,  but  under  the  appointment 
arrangements  prevailing  in  most  districts,  he  is  likely  to  have  only  one 
case,  which  must  bear  the  burden  of  the  full  time  spent. 

Other  cost  factors  may  favor  an  appointment  system,  but  whether 
they  do  or  not  is  difficult  to  determine  because  they  involve  factors 
extremely  hard  to  express  in  terms  of  dollars.  One  cost  of  a  defender 
system  that  is  frequently  overlooked  is  the  cost  to  the  public  of  the 
quarters  he  occupies  in  a  public  building,  including  the  value  of  the 
space  and  the  cost  of  heat,  light,  janitorial  services,  and  the  like.  On 
the  other  hand,  the  dollar  costs  of  an  appointment  system  should  in¬ 
clude  the  cost  of  processing  vouchers  and  the  administrative  time 
entailed  in  maintaining  panels  and  making  appointments. 

Cost  comparisons  between  defender  and  appointed  counsel  should 
also  take  into  consideration  the  extent  to  which  each  type  of  arrange¬ 
ment  involves  services  not  involved  under  the  other  system.  Defenders 
may  perform  tasks  that  appointed  counsel  do  not  perform,  such  as 
representing  some  defendants  in  advance  of  their  appearance  before 
the  commissioner.  A  private  defender  organization  may  assume  a 
portion  of  the  costs  of  representation,  such  as  the  New  York  Legal 
Aid  Society’s  present  practice  of  furnishing  investigative  service 
from  its  full-time  investigators  without  submitting  a  Criminal  Justice 
Act  voucher,  or  the  Kansas  City  policy  of  not  submitting  Criminal 
Justice  Act  vouchers  for  less  than  an  hour  of  lawyer’s  time.  On  the 
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other  hand,  in  an  appointed  counsel  system,  many  lawyers  waive  fees 
(either  formally  or  by  not  submitting  vouchers),  thus  performing  a 
free  service  that  would  not  be  available  under  a  defender  system. 

It  is  exceedingly  difficult — perhaps  impossible — to  put  a  dollar 
value  on  all  of  these  factors  and  to  reach  a  firm  conclusion  on  which 
system,  defender  or  appointment,  is  the  most  economical.  Likely  the 
result  would  vary  according  to  the  size  of  the  criminal  docket  and 
the  degree  of  criminal  experience  in  the  district  court  bar. 

An  examination  of  the  first-year’s  Criminal  Justice  Act  disburse¬ 
ments  for  various  districts  fails  to  show  any  decisive  disbursement  ad¬ 
vantage  for  those  districts  where  a  substantial  proportion  of  the  crim¬ 
inal  cases  were  handled  by  private  defenders.  Summary  figures  are 
contained  in  the  following  table.  We  should  stress  at  the  outset  that 
these  figures  are  merely  disbursements.  The  foregoing  discussion 
amply  demonstrates  the  fallacy  of  relying  on  them  as  an  index  of  the 
total  cost  of  Criminal  Justice  Act  representation. 

AVERAGE  DISBURSEMENT  PER  CASE  FOR  9  DISTRICTS  RELYING  ON  LEGAL  AID  SOCIETIES  FOR  SOME  CRIMINAL 

JUSTICE  ACT  REPRESENTATION,  FISCAL  1966 

[Also  showing  2  highest  and  2  lowest  disbursement  districts  in  country  for  this  period] 


Defendants  for 
whom  Criminal 
Justice  Act 
counsel 
appointed 


Approximate 
share  of 
appointments  to 
legal  aid  society 
(percent) 


Average  dis¬ 
bursement  per 
defendant  for 
cases  paid 
through 
June  30,  1967 


2  highest  districts: 

District  of  Columbia _  _ ..  _ 

_  1, 005 

25 

$333 

Nebraska . . . . .  ---  -  ... 

_  79 

(') 

330 

Northern  Ohio _ 

.  238 

50 

136 

Northern  California _ _ ..  _ _ _ 

_  498 

90 

135 

Southern  California 2 _ _ 

_  2,104 

20 

116 

Arizona  _  _ 

_  520 

90 

108 

Southern  New  York _ _ 

_  584 

90 

99 

Eastern  Pennsylvania.,  .  .  _  .  _ 

164 

95 

81 

Western  Missouri _ 

_  303 

3  65 

80 

Eastern  New  York _  ....  _ 

_  406 

90 

74 

2  lowest  districts  (except  Guam): 

Eastern  Kentucky _ 

_  212 

(') 

59 

Eastern  Arkansas...  _  — 

_  76 

(') 

55 

All  districts _ _ _ 

_  15.529  .... 

131 

1  No  legal  aid. 

2  All  figures  are  for  old  southern  district,  which  included  Los  Angeles  (an  appointment  system)  as  well  as  San  Diego. 
Preliminary  fiscal  1967  figures,  which  show  these  areas  separate,  show  their  average  disbursement  to  be  almost  identical 
(within  75  cents  per  case). 

3  Represents  95  percent  of  about  200  defendants  whose  cases  were  heard  in  Kansas  City. 

This  table  shows  that  the  districts  with  full-time  defenders  handling 
most  of  their  Criminal  Justice  Act  appointments  tend  to  be  somewhat 
below  the  national  average  in  their  Criminal  Justice  Act  disburse¬ 
ments  per  case,  but  not  decisively  so.  Only  the  western  district  of 
Missouri  and  the  eastern  district  of‘  New  York  are  among  the  10  lowest 
districts  in  the  country  in  average  disbursement  per  case.  Three  of 
the  nine  districts  with  defenders  were  slightly  above  national  average 
in  disbursements,  but  one  of  these  is  the  District  of  Columbia,  a 
special  situation  because  that  court  handles  many  serious  cases  handled 
by  State  courts  in  other  districts. 

A  complete  study  of  disbursement  figures  for  various  districts  is 
set  out  in  the  appendix.  That  study  points  out  (he  wide  disparities  in 
the  average  amount  of  Criminal  Justice  Act  disbursements  for  various 
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type  of  crimes  (related,  perhaps,  to  the  wide  disparities  in  the  propor¬ 
tion  of  guilty  pleas,  proportion  of  cases  disposed  of  by  trial,  and 
length  of  trial).  It  also  points  out  the  wide  differences  in  the  com¬ 
position  of  the  criminal  dockets  in  various  districts.  The  most  sig¬ 
nificant  variables  to  explain  the  disbursement  difference  among  vari¬ 
ous  districts  seem  to  be  differences  in  geography  and  size  of  criminal 
docket  (which  are  related  to  differences  in  types  of  crimes.)  Large- 
volume  districts  in  the  South  and  border  areas,  which  have  a  high 
proportion  of  auto  theft  and  bootlegging  cases  on  their  dockets,  tend 
to  have  the  lowest  average  Criminal  Justice  Act  disbursements  per 
case,  while  relatively  small-volume  districts  in  the  East  or  Midwest 
tend  to  have  the  highest  average  Criminal  Justice  Act  disbursements. 
In  addition,  districts  where  the  appointment  mechanism  and  court, 
scheduling  are  such  that  attorneys  frequently  have  to  travel  from  all 
over  the  district  to  one  central  location  (such  as  for  a  single  district¬ 
wide  arraignment)  tend  to  have  high  disbursements  per  case.  Until 
more  accurate  data  are  available,  these  factors  seem  more  important 
in  determining  the  comparative  average  Criminal  Justice  Act  dis¬ 
bursements  than  whether  or  not  a  high  proportion  of  appointments 
is  handled  by  full-time  private  defenders. 

B.  Disadvantages  of  a  Federal  defender 

In  considering  the  following  list  of  disadvantages  of  a  full-time  Fed¬ 
eral  defender  it  will  be  important  to  note  how  many  of  these  disad¬ 
vantages  are  ameliorated  or  totally  eliminated  if  the  Federal  defender 
only  has  a  fraction  of  the  Criminal  Justice  Act  appointments  in  the 
district.  Consequently,  we  strongly  favor  a  so-called  “mixed  system,” 
which  would  assign  some  predetermined  fraction  of  the  Criminal 
Justice  Act  appointments,  such  as  50  percent,  to  a  Federal  defender 
and  the  remaining  (50  percent)  portion  to  panel  counsel.  Mixed  sys¬ 
tems  are  discussed  in  the  next  section. 

1.  The  bar  would  lose  contact  with  the  Federal  criminal  process 
One  of  the  prime  advantages  of  an  appointment  system  is  that  it 

forces  the  bar  to  pay  attention  to  the  criminal  justice  system,  increas¬ 
ing  the  likelihood  that  it  would  be  concerned  about  its  problems  and 
willing  and  able  to  contribute  to  and  support  the  necessary  reforms. 
This  important  contact,  from  which  both  the  bar  and  the  criminal 
process  can  gain  important  advantages,  can  be  lost  if  all  or  virtually 
all  of  the  defense  work  for  needy  prisoners  is  assumed  by  a  full-time 
salaried  specialist. 

The  disadvantage  would  be  minimized  or  eliminated  if  a  Federal 
defender  only  handled  part  of  the  appointments,  leaving  an  important 
part  for  appointment  to  panel  attorneys.  If  the  full-time  defender 
performs  some  of  the  educational  functions  mentioned  earlier,  the  con¬ 
cern  and  involvement  of  the  bar  in  the  criminal  process  may  even  be 
greater  under  a  50-50  system  than  where  all  appointments  went  to 
panel  counsel. 

2.  A  full-time  defender  would  he  likely  to  he  either  idle  or  over¬ 

loaded ,  and  the  corrective  response  to  either  condition 
would  he  slow  in  coming 

Neither  a  full-time  salaried  public  defender’s  office  with  a  staff  fixed 
b}^  Federal  appropriations,  nor  a  local  defender  grantee  agency  wholly 
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dependent  on  Federal  grants,  could  respond  quicklj’  to  an  increased 
volume  of  work.  Neither  could  a  private  defender,  unless  it  had  strong¬ 
er  independent  sources  of  financial  support  than  any  we  observed.  If 
the  caseload  fluctuated  widely,  the  defender  office  would  either  be 
overstaffed  for  the  slack  periods,  or  understaffed  for  the  busy  ones. 
An  assistant  U.S.  attorney  in  one  district  where  private  defenders  took 
about  00  percent  of  the  appointments  complained  that  the  disposition 
of  criminal  cases  in  that  district  was  delayed  because  the  legal  aid 
defender  had  too  high  a  proportion  of  the  criminal  cases  and  no  men 
to  try  them,  so  the  cases  could  not  get  to  trial,  and  this  slowed  doAvn 
the  calendar.  An  appointment  system  could  expand  or  contract  rapidly 
to  meet  such  changing  needs.  So  could  a  mixed  system,  in  which  the 
defender  only  handled  a  relatively  fixed  number  of  appointments,  leav¬ 
ing  the  balance  (large  or  small)  to  be  covered  b}7  appointment  of  panel 
counsel. 

3.  A  full-time  Federal  defender  would  tend  to  fall  into  routine 
'patterns  of  thought  and  ways  of  doing  things  and  would 
ultimately  lack  zeal  and  creative  energy  in  the  performance 
of  his  defense  functions 

The  belief  that  a  full-time  defender  will  get  indifferent,  stale,  or  in 
a  rut  is  one  of  the  major  complaints  or  fears  about  a  full-time  defender. 
“The  fact  must  be  faced,’’  one  of  the  private  defender’s  periodic 
reports  states,  “that  a  group  of  individuals,  no  matter  how  diligent  or 
dedicated,  is  bound  to  fall  into  routine  patterns  of  thought  and 
action.” 

A  U.S.  commissioner  in  one  large  district  who  frequently  saw 
appointed  counsel  before  him  also  had  the  opportunity  to  observe 
public  defenders  who  appeared  before  him  in  the  state  system  where 
he  was  simultaneously  working  as  a  juvenile  court  referee.  On  the 
basis  of  this  unique  experience,  he  preferred  appointed  counsel  because, 
he  said,  they  tended  to  show  more  interest  in  the  individual  case.  In 
contrast,  public  defenders  tended  to  be  what  he  called  “bureaucratic” 
in  their  outlook  and  to  become  bored  and  hardened  to  the  cases  and 
defendants  with  whom  they  were  involved. 

We  were  told  by  a  number  of  prosecutors  that  salaried  defenders 
did  not  try  as  hard  as  retained  counsel.  They  were  not  pressed  by  com¬ 
petition,  and  their  performance  showed  it.  It  is  probably  significant 
that  these  comments  see/med  more  frequent  about  those  private  defender 
offices  that  had  been  functioning  the  longest.  It  is  undoubtedly  true 
that  defender  offices  start  out  with  a  great  deal  of  zeal  and  creative 
energy,  but  that  it  is  exceedingly  difficult  to  maintain  that  momentum. 
New  programs  like  those  in  San  Diego,  Phoenix,  or  San  Francisco, 
which  have  functioned  less  than  2  years,  still  have  a  good  deal  of 
their  initial  enthusiasm  and  creative  energy.  They  will  do  well  if  they 
can  retain  even  a  small  fraction  of  this  when  they  have  been  operating 
as  long  as  the  private  defender  programs  in  Philadelphia  and  New 
York,  for  example.  Several  of  the  private  defenders  were  very  con¬ 
scious  of  this  danger  that  time  would  erode  their  zeal  and  effectiveness, 
but  whether  their  consciousness  to  the  danger  will  succeed  in  avoiding 
it  remains  to  be  seen. 

The  risks  of  decreased  zeal  and  of  slipping  into  routine  ways  of 
doing  things  would  be  less  under  a  mixed  system,  in  which  panel 
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counsel  were  used  as  a  competing  alternative  to  representation  by  a 
Federal  defender.  In  this  way  the  cause  of  criminal  defense  could  be 
enriched  by  fresh  ideas  and  enthusiasms  from  the  practicing  bar,  par¬ 
ticularly  the  younger  members  of  the  bar.  In  commenting  on  the 
wastefulness  of  different  appointed  counsel  submitting  Criminal 
Justice  Act  vouchers  for  research  that  had  already  been  done  (and 
paid  for)  time  and  again  by  other  appointed  counsel  in  the  same  dis¬ 
trict,  one  Federal  judge  remarked  “but  that  is  how  interesting  and 
wonderful  things  happen  in  the  law,  for  new  people  to  go  over  old 
terrain.”  That  thought  capsulizes  the  advantages  of  using  a  competi¬ 
tive  appointment  system  to  keep  a  Federal  defender  on  his  toes. 

J.  A  full-time  Federal  defender  ivho  handled  a  large  p'ropor- 
tion  of  the  Criminal  Justice  Act  cases  in  the  district  would 
tend  to  be  less  forceful  and  less  persuasive  in  routine  cases 
than  appointed  panel  counsel  or  retained  counsel 
One  experienced  private  defender  was  brutally  frank  about  this 
problem  and  the  conflict  of  interest  posed  by  his  own  felt  inability 
to  give  every  defendant  a  maximum  effort  at  trial.  These  are  his 
words : 

“The  problem  with  me  is  that  I  can’t  bleed  for  everyone.  I  have  to 
decide  which  I  will  bleed  for  and  which  I  will  throw  to  the  wolves, 
so  to  speak.  A  lawyer  who  only  comes  in  once  in  a  while  can  bleed 
for  all  his  clients.  I  can’t  be  doing  that — bleeding  all  over  the  court¬ 
room  all  the  time — for  all  of  them.  But  when  I  do,  it  really  counts.” 

This  lawyer  must  be  one  of  the  most  candid  in  the  Federal  sys¬ 
tem,  and  his  candor  extends  to  clients  as  well  as  fellow  lawyers.  He 
told  us  that  he  was  appointed  for  a  bank  robbery  defendant,  who 
persistently  tried  to  boss  him  around  in  the  conduct  of  the  case. 
Finally,  at  the  end  of  his  patience,  he  snapped  at  this  client :  “Listen, 
you  let  me  do  the  lawyering  and  you  stick  to  robbing  banks.  I’m 
obviously  better  at  my  work  than  you  are  at  yours  or  you  wouldn't 
be  here.”  “Yeah,  I  guess  you’re  right,”  his  chastened  client  replied. 

5.  Under  a  Federal  defender  system ,  younger  members  of  the 

bar  would  lose  the  opportunity  to  gain  valuable  exper¬ 
ience  by  fulfilling  appointments  in  criminal  cases 
This  point  is  entitled  to  consideration  only  if  one  assumes  that  the 
appointment  system  that  is  the  alternative  to  the  Federal  defender  is 
a  properly  managed  system  in  which  the  young  lawyers  who  are  ap¬ 
pointed  have  sufficient  experience  or  supervision  to  do  a  creditable  job 
while  they  are  adding  to  their  experience.  This  is  not  always  the 
case,  but  it  can  be. 

This  disadvantage  is  largely  eliminated  under  a  mixed  system  in 
which  the  defender  only  receives  a  share  of  the  appointments,  with 
an  important  proportion  continuing  to  be  made  to  panel  counsel. 

6.  A  full-time  defender  arrangement  is  limited  in  the  quantity 

and  variety  of  skills  available  for  criminal  defense 
The  human  resources  of  a  public  defender  arrangement  are  limited 
to  the  skills  of  the  public  defender  and  his  assistants.  If  special  de¬ 
fense  skills  are  needed  the  court  can  appoint  other  counsel,  but  if  the 
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system  is  otherwise  geared  toward  the  defender’s  handling  all  appoint¬ 
ments,  the  court  may  be  reluctant  to  make  an  outside  appointment  in 
a  special  case  lest  this  be  deemed  a  slap  at  the  defender. 

This  disadvantage  is  totally  eliminated  by  a  mixed  system,  in  which 
appointments  are  routinely  divided  between  a  full-time  defender  and 
appointed  counsel. 

7.  A  Federal  defender  may  influence  the  administration  of 

the  eligibility  system  in  a  way  that  is  either  unacceptable 
to  the  bar  or  unduly  harsh  on  defendants 

A  full-time  Federal  defender  would  inevitably  play  a  role,  formal 
or  informal,  in  determining  which  defendants  were  eligible  for  ap¬ 
pointed  counsel.  Private  defenders  and  duty-day  counsel  in  several 
districts  assist  in  executing  the  eligibility  affidavit  and  in  questioning 
the  defendant  on  his  resources.  After  the  appointment,  counsel  often 
discover  other  resources  and  must  face  the  question  of  whether  they 
are  to  be  brought  to  the  court’s  attention. 

A  full-time  defender  who  is  handling  almost  all  of  the  criminal 
appointments  in  the  district  may  consciously  or  unconsciously  shape 
his  attitude  on  eligibility  according  to  his  workload — lax  if  he  has 
time  and  rigid  if  he  is  overworked.  A  lax  attitude  on  eligibilty  may 
incur  the  wrath  or  enmity  of  the  bar.  A  rigid  attitude  is  bound  to  hurt 
defendants. 

This  disadvantage  would  be  minimized  in  a  system  where  panel 
counsel  continued  to  receive  an  important  fraction  of  the  appoint¬ 
ments.  A  defender  in  that  district  is  less  likely  to  be  overworked,  since 
excess  cases  can  readily  be  assigned  to  panel  counsel.  Where  private 
panel  counsel  also  take  appointments,  they  are  less  likely  to  be  suspi¬ 
cious  of  the  defender’s  eligibility  standards,  and  the  defender’s  atti¬ 
tudes  on  eligibility,  whatever  they  are,  are  less  likely  to  set  the  standard 
of  the  district. 

8.  A  full-time  Federal  defender  in  small  districts  where  there 

are  very  feib  attorneys  experienced  in  Federal  criminal 
defense  would  give  needy  defendants  a  more  experienced 
defense  counsel  than  most  defendants  could  afford  to  retain 

If  the  use  of  full-time  Federal  defenders  would  have  this  effect,  it 
would  be  unfair,  and  it  would  encourage  defendants  to  misrepresent 
their  eligibility  in  order  to  qualify  for  appointment  of  the  defender. 
The  phenomenon  of  increased  cheating  on  eligibility  standards  because 
the  ability  of  appointed  counsel  exceeds  that  of  counsel  available  to 
most  persons  on  a  retained  basis,  may  already  be  occuring  in  one  dis¬ 
trict.  (Sec  discussion  page  36  “Eligibility  and  Partial  Eligibility.”) 

9.  In  vieio  of  the  great  disparity  of  size  in  Federal  districts .  it 

wendd  be  difficult  to  have  a  Federal  public  defender  in  each 
district 

This  point  is  valid,  but  it  doesn’t  go  very  far.  There  are  districts 
whose  criminal  docket  are  too  small  or  too  scattered  to  be  served  ade¬ 
quately  by  a  full-time  Federal  defender.  But  that  should  not  prevent 
the  use  of  Federal  defenders  in  suitable  districts  if  that  were  wise. 
Our  recommendations  on  the  minimum  number  of  appointments  to 
qualify  a  district  for  a  full-time  public  defender  or  local  defender 
grantee  agency  are  taken  up  hereafter. 
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10.  A  system,  of  federally  salaried  public  defenders  could  descend 

into  a  haven  for  mediocre  lawyers  whose  tenure  teas  pro¬ 
tected  by  civil  service 

If  public  defenders  or  their  assistants  were  protected  by  civil  serv¬ 
ice,  and  if  mediocre  persons  were  appointed  who  hung  onto  their 
jobs,  the  quality  of  criminal  defense  could  be  seriously  reduced  for 
long  periods  of  time.  This  would  probably  be  more  objectionable 
than  a  similar  result  with  prosecutors,  since  if  a  prosecutor  is  un¬ 
skilled  a  guilty  man  goes  free,  whereas  if  a  defender  is  deficient,  an 
innocent  man  may  go  to  prison. 

11.  A  full-time  Federal  defender  cannot  be  as  vigorously  in¬ 

dependent  in  advocacy  a#  private  appointed  counsel 

This  is  an  old  fear,  and  not  a  groundless  one.  The  primary  reason 
why  some  criminal  defendants  have  an  aversion  to  a  public  defender  is 
their  fear  that  he  is  too  cooperative  with  the  prosecutor,  too  cowed 
by  the  judge.  In  part,  this  is  a  factual  dispute  that  cannot  be  resolved 
without  exhaustive  study  of  the  individuals  and  circumstances  in¬ 
volved.  But,  in  part,  it  is  the  result  of  different  inferences  drawn 
from  conceded  facts  about  the  nature  of  the  full-time  defender’s 
relationship  to  the  criminal  justice  system.  The  conduct  that  opponents 
of  a  full-time  salaried  defender  condemn  as  lack  of  independence  is, 
in  part,  the  same  conduct  that  proponents  of  the  institution  praise  in 
the  name  of  “efficiency.”  Lawyers  are  bound  to  differ  about  how  the 
balance  should  be  struck,  but  probably  a  majority  would  agree  that 
a  full-time  defender  does  lack  the  independence  of  counsel  who  only 
appear  occasionally  as  retained  or  appointed  counsel.  As  one  assistant 
U.S.  attorney  observed,  a  defender  who  is  constantly  before  a  particular 
judge  cannot  afford  to  conduct  his  client’s  case  with  the  attitude  of  “I 
don’t  give  a  damn  what  he  thinks.”  That  approach  is  more  available 
to  retained  or  appointed  counsel  whose  full-time  occupation  and  income 
is  not  dependent  on  a  harmonious  working  relationship  with  a  partic¬ 
ular  judge. 

There  are  measures  that  can  be  used  to  increase  a  defender’s  inde¬ 
pendence.  A  full-time  defender’s  lack  of  complete  independence  is 
obviously  more  of  a  problem  in  small  districts,  where  he  appears  before 
only  a  single  judge  or  handful  of  judges.  In  large  districts  his  inde¬ 
pendence  may  be  enhanced  by  arrangements  that  permit  him  to  rotate 
his  duties  before  a  number  of  different  judges  and  prosecutors.  The 
American  Bar  Association’s  Project  on  Minimum  Standards  for  Crim¬ 
inal  Justice  (Standards  Delating  to  Providing  Defense  Services,  19- 
21  (tent,  draft  1967)),  recommends  that  a  public  defender  system 
should  not  be  directly  supervised  by  the  judges  charged  with  the  re¬ 
sponsibility  of  hearing  criminal  cases  (pp.  19-21).  The  Allen  report 
recommended  that  the  power  of  appointment  of  Federal  public  de¬ 
fenders  should  reside  in  the  judicial  council  of  the  circuit,  rather  than 
in  the  court  before  which  the  defender  practices,  and  that  his  inde¬ 
pendence  should  be  further  protected  by  tenure  based  on  a  4-year  term 
renewable  by  the  judicial  council  (Poverty  and  the  Administration 
of  Federal  Criminal  Justice,  34  ( 1963) ) . 

A  lack  of  independence  that  arises  from  a  continuous  working  re¬ 
lationship  with  prosecutors  and  judges  can  afflict  any  lawyer,  retained. 
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appointed  panel,  or  full-time  defender.  A  lack  of  independence  that 
arises  from  fear  of  losing  one’s  job  would  not  affect  retained  counsel 
or  appointed  panel  counsel  (with  income  from  sources  other  than 
criminal  practice),  but  it  might  influence  an  employee  of  a  private 
defender  organization,  an  independent  grantee  agency,  or  a  public 
defender  over  whose  continued  employment  or  remuneration  a  judge 
or  prosecutor  had  some  formal  or  informal  influence.  Measures  such 
as  those  suggested  by  the  ABA  project  or  the  Allen  committee  could 
be  taken  to  safeguard  the  independence  of  Federal  defenders.  Observ¬ 
ers  are  bound  to  differ  over  how  successful  those  measures  are  likely 
to  be.  The  observer  whose  opinion  is  most  important  is  probably  the 
defendant. 

A  defendant’s  acceptance  and  cooperation  with  his  appointed 
counsel  may  vary  in  direct  proportion  to  the  defendant’s  image  of  his 
lawyer’s  independence.  Whatever  the  true  state  of  facts  may  be,  there 
is  good  reason  to  suppose  that  defendants  consider  retained  counsel 
more  independent  than  assigned  counsel,  and  as  between  appointed 
counsel  or  a  public  defender,  it  is  the  public  defender  whose  reputation 
for  independence  is  in  the  lowest  repute.  Several  Criminal  Justice  Act 
panel  counsel  advised  us  that  they  were  not  accepted  by  their  clients 
as  long  as  the  clients  thought  they  were  full-time  salaried  public  de¬ 
fenders.  Only  when  the  clients  found  that  they  were  private  attorneys 
who  were  being  compensated  in  proportion  to  the  time  and  effort 
expended  in  the  defendants’  behalf  did  they  give  their  full  confidence 
and  cooperation.  As  among  various  types  of  full-time  salaried  de¬ 
fenders,  a  defendant  may  be  less  suspicious  of  the  independence  of  a 
lawyer  employed  by  a  private  defender  or  independent  grantee  agency 
than  one  who  is  a  Federal  employee.  Several  lawyers  employed  by 
private  defender  organizations  told  us  that  some  defendants’  fears  and 
suspicions  of  them  were  allayed  or  totally  eliminated  only  when  the 
defendants  learned  that  Legal  Aid,  the  appointed  counsel’s  employer, 
was  a  private  agency  and  not  a  government  bureau. 

IV.  RECOMMENDATIONS  ON  A  MIXED  SYSTEM 

We  recommend  a  mandatory  mixed  system  for  every  district  utiliz¬ 
ing  a  full-time  Federal  defender.  Regardless  of  whether  the  Federal 
defender  is  a  public  defender,  an  independent  grantee  agency  or  a  pri¬ 
vate  defender,  we  believe  that  a  system  dividing  appointments  between 
panel  counsel  and  the  Federal  defender  would  realize  the  most  impor¬ 
tant  advantages  of  a  full-time  Federal  defender  and  minimize  or 
totallv  eliminate  the  important  disadvantages.  To  implement  that 
principle,  we  recommend  that  full-time  Federal  defenders  not  receive 
in  excess  of  50  percent  (and  in  no  case  more  than  75  percent)  of  the 
Criminal  Justice  Act  appointments  in  a  district. 

The  advantages  of  a  mixed  system  were  forcefully  stressed  by  the 
Jllon  committee,  with  whose  wish  and  recommendation  we  heartily 
concur. 

“The  committee  believes  that  positive  values  are  gained  from  the 
widespread  participation  of  the  bar  in  these  cases.  Indeed,  we  believe 
many  problems  in  the  administration  of  criminal  justice,  both  at  the 
Federal  and  state  levels,  result  from  absence  of  involvement  of  most 
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lawyers  in  the  practice  of  criminal  law.  An  almost  indispensable  con¬ 
dition  to  fundamental  improvement  of  American  criminal  justice  is 
the  active  and  knowledgeable  support  of  the  bar  as  a  whole.  There  is  no 
better  way  to  develop  such  interest  and  awareness  than  to  provide 
wider  opportunities  for  lawyers  to  participate  in  criminal  litigation  at 
reasonable  rates  of  compensation.  *  *  * 

“The  committee  is  hopeful  that  a  substantial  number  of  districts  may 
elect  to  divide  the  burden  of  representation  between  a  Federal  public 
defender  or  a  legal  aid  association,  on  the  one  hand,  and  private  at¬ 
torneys,  on  the  other.  *  *  * 

“Such  a  ‘mixed’  system  combines  the  advantages  of  a  continuing 
and  experienced  defense  organization  in  the  district  with  those  de¬ 
rived  from  the  participation  of  a  substantial  segment  of  the  bar  in  the 
work  of  criminal  defense.”  Poverty  and  the  Administration  of  Fed¬ 
eral  Criminal  Justice  34, 35, 36  (1963) . 

Most  of  the  important  advantages  attributed  to  a  full-time  Federal 
defender  could  be  accomplished  in  a  mixed  system.  The  defender 
wouldn’t  need  to  receive  any  more  than  a  significant  proportion  of  the 
Criminal  Justice  Act  appointments  in  order  for  the  system  to  realize 
most  of  the  advantages  from  his  participation.  The  Federal  defender 
in  a  mixed  system  could  conduct  educational  programs  and  consult 
with  panel  attorneys — and  even  retained  counsel — to  assist  them  in  the 
conduct  of  their  cases.  He  could  have  a  professional  investigative  staff, 
available  to  panel  counsel  as  well  as  to  defenders.  He  could  take  the 
long  view  and  assume  leadership  in  developing  defense  strategy.  The 
Federal  defender  in  a  mixed  system  could  reduce  the  Criminal  Justice 
Act  administrative  burden  by  assisting  counsel  and  the  court  with 
Criminal  Justice  Act  vouchers  and  by  assisting  in  the  selection  of 
panel  counsel  for  appointment,  if  that  was  desired. 

A  mixed  system,  of  course,  would  not  reduce  the  administrative 
burden  to  the  same  degree  as  a  system  where  a  Federal  defender 
handled  all  of  the  Criminal  Justice  Act  appointments,  since  a  parallel 
appointment  system  would  have  to  be  maintained.  But  that  is  merely 
a  difference  of  degree.  Even  with  a  Federal  defender  who  was  sup¬ 
posed  to  receive  all  Criminal  Justice  Act  appointments,  the  court 
would  have  to  maintain  some  sort  of  appointment  mechanism  for 
use  in  cases  of  conflict.  Finally,  the  Federal  defender  in  a  mixed  system 
would  be  available  for  representation  of  needy  defendants  in  advance 
of  their  appearance  before  the  commissioner  and,  where  necessary 
to  commence  preparation  at  the  earliest  possible  time.  A  mixed  sys¬ 
tem  would  suffer  the  disadvantages  of  substitution  of  counsel  if  the 
court  later  decided  to  appoint  panel  counsel  for  any  defendants  whom 
a  defender  had  already  aided  by  early  representation.  But  that  dis¬ 
advantage  as  to  some  defendants  may  be  inescapable  in  a  system  of 
early  representation,  since  counsel  providing  the  early  representation 
probably  will  not  be  able  to  represent  all  defendants  through  to  ver¬ 
dict. 

An  even  stronger  case  for  the  mixed  system  is  that  it  minimizes 
or  totally  eliminates  the  disadvantages  attributed  to  a  full-time  Fed¬ 
eral  defender.  The  dangers  of  a  full-time  defender’s  office  being  idle 
or  overloaded  because  of  fluctuations  in  caseload  are  totally  eliminated 
in  a  mixed  system  since  the  quantity  of  appointments  to  panel  counsel 
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can  readily  be  varied  to  take  care  of  temporary  fluctuations.  A  Federal 
defender  organization,  public  or  private,  is  more  likely  to  retain  its 
zeal  and  to  avoid  routine  patterns  of  doing  things  if  a  competitive 
appointment  system  is  preserved.  The  defenders  are  also  more  likely  to 
be  forceful  in  routine  cases  if  they  have  competition.  If  the  defenders 
are  weak  in  some  kinds  of  cases,  then  the  court  has  established  pro¬ 
cedures  by  which  other  counsel  can  be  appointed. 

The  disadvantage  that  defendants  m  a  100-percent  Federal  de¬ 
fender  system  are  limited  to  the  range  of  skills  possessed  by  the  de¬ 
fender  is  totally  eliminated  if  an  appointment  system  is  preserved. 
A  mixed  system  is  also  less  likely  to  involve  eligibility  problems  stem¬ 
ming  from  the  defender’s  being  out  of  touch  with  the  standards  that 
are  acceptable  to  the  bar,  or  from  the  defender’s  being  so  much  more 
skilled  than  other  counsel  that  defendants  are  encouraged  to  conceal 
assets  in  order  to  obtain  his  services. 

Another  disadvantage  of  full-time  salaried  defenders  is  that  their 
use  would  deprive  young  lawyers  of  opportunities  to  gain  experience 
by  fulfilling  appointments  in  criminal  cases.  This  disadvantage  is  de¬ 
creased  to  the  extent  that  appointments  are  shared  with  panel  counsel. 
This  same  sharing  of  appointments  would  also  eliminate  another  dis¬ 
advantage  by  retaining  the  involvement  of  the  bar  in  the  criminal 
justice  system.  Indeed,  the  educational  and  coordination  efforts  of  a 
full-time  Federal  defender  could  even  raise  the  bar's  involvement  and 
the  quality  of  service  performed  by  panel  counsel  above  the  level  that 
would  prevail  without  the  defender.  One  of  the  most  intriguing  im¬ 
plications  of  the  mixed  system  is  that  if  properly  administered  and 
involving  a  full-time  defender  sincerely  dedicated  to  assisting  and 
training  young  panel  counsel  it  may  provide  unique  opportunities  for 
training  and  experience  under  the  supervision  of  experienced  criminal 
lawyers.  In  this  manner  it  may,  in  the  long  run,  improve  the  resources 
of  ability  in  the  bar,  and  raise  the  overall  quality  of  criminal  repre¬ 
sentation  among  retained  as  well  as  appointed  counsel.  Just  that  effect 
seems  to  be  realized  in  San  Diego,  where  a  highly  skilled  private  de¬ 
fender  organization  operates  in  a  mixed  system  in  which  they  take  a 
maximum  of  40  percent  of  the  Criminal  Justice  Act  appointments  in 
the  district,  and  provide  valuable  training  and  consultation  for  many 
of  the  panel  lawyers  handling  the  remaining  60  percent. 

V.  RECOMMENDATIONS  ON  FEDERAL  DEFENDER  SYSTEM 

A.  An  optional  Federal'  defender  favored 

We  believe  that  there  is  a  demonstrated  need  for  some  type  of  full¬ 
time  salaried  Federal  defender  lawyers  (preferably  a  private  de¬ 
fender)  on  an  optional  basis  in  certain  districts,  and  that  measures 
should  be  taken  to  establish  this  alternative  as  a  financially  stable 
option  under  the  Criminal  Justice  Act.  For  the  reasons  summarized 
in  the  preceding  section,  we  strongly  favor  a  mixed  system,  and  believe 
its  use  should  be  mandatory  wherever  a  district  exercises  its  option  to 
use  a  Federal  defender.  We  prefer  a  mixed  system  in  which  the  Fed¬ 
eral  defender  has  not  more  than  50  percent  of  the  Criminal  Justice  Act 
appointments  (in  no  event  should  he  have  more  than  75  percent) ,  with 
the  balance  being  assigned  to  panel  counsel. 
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The  Federal  defender  system  we  suggest  would  be  optional,  merely 
one  alternative  available  for  certain  districts  that  desire  to  select  it. 
A  succeeding  section  will  set  out  the  minimum  amount  of  criminal 
business  we  feel  necessary  to  qualify  an  area  to  elect  to  have  a  public 
defender  or  a  Federal  grant  to  a  local  defender  grantee  agency,  if 
Congress  enacts  either  of  these  as  options  under  the  act.  (Under  pres¬ 
ent  legislation,  any  area  can  have  a  private  defender  if  it  can  find 
support  for  one. ) 

We  recommend  that  Congress  not  adopt  a  nationwide  Federal  de¬ 
fender  system  under  which  public  defenders  or  local  defender  grantee 
agencies  would  be  mandatory  in  every  district,  or  even  in  certain  large 
districts.  The  principle  of  local  option  should  be  preserved,  and  with 
it  the  appointment  system.  Our  recommendation  of  an  optional  ap¬ 
proach  is  contrary  to  the  preference  expressed  for  a  public  defender 
system  in  influential  studies  by  officers  or  committees  of  legal  aid  and 
defender  organizations  (Brownell,  Legal  Aid  in  the  United  States, 
ch.  vi  (1951)  ;  Special  Committee  To  Study  Defender  Systems,  Equal 
Justice  for  the  Accused,  ch.  v  (1959) ).  The  strengths  and  weaknesses 
that  these  studies  attribute  to  defender  and  appointment  systems  are 
included  in  the  foregoing  discussion.  It  should  be  noted  that  these 
studies  are  almost  exclusively  concerned  with  State  criminal  repre¬ 
sentation.  The  objections  they  level  against  appointment  systems  are 
less  forceful  when  the  appointment  is  compensated,  when  the  court 
does  not  have  the  volume  found  in  State  criminal  courts  of  general 
jurisdiction  in  great  urban  areas,  and  when  the  appointment  system 
is  administered  with  the  efficiency  possible  in  the  Federal  judicial  sys¬ 
tem  and  actually  being  realized  in  many  districts. 

B.  T ype  of  Federal  defender  preferred 

As  to  which  type  of  Federal  defender  is  recommended  as  the  optional 
choice,  our  order  of  preference  is :  first,  a  private  defender ;  second,  a 
local  defender  grantee  agency ;  and  third,  a  federally  salaried  public 
defender.  The  case  for  this  order  of  preference  is  not  as  forceful  as  the 
case  for  a  mixed  system,  but  there  are  important  reasons  to  prefer  a 
private  defender  over  a  public  defender,  and  to  consider  the  independ¬ 
ent  grantee  agency  as  a  compromise  between  the  two.  We  feel  that  a 
private  defender — salaried  and  appointed  by  a  private  organization 
and  accepting  only  a  portion  of  the  appointments  in  the  district  (with¬ 
out  any  legal  duty  to  accept  any) — is  more  likely  to  be  independent 
than  a  federally  salaried  public  defender  or  grantee  agency  employee 
who  may  owe  his  position  to  the  good  will  of  the  judiciary,  and  whose 
F ederal  salary  or  grant  obligates  him  to  take  all  the  appointments  he 
is  given.  Whether  the  private  defender  is  more  independent  or  not,  he 
is  likely  to  appear  so  to  defendants,  and  that  is  a  relevant  considera¬ 
tion  also.  A  private  defender,  if  properly  financed,  may  also  have  more 
flexibility  in  hiring  and  firing  than  an  office  staffed  by  public  employees 
(especially  if  covered  by  civil  service  regulations)  and  solely  depend¬ 
ent  on  congressional  appropriations,  (in  this  respect,  a  defender 
agency  wholly  supported  by  Federal  grants  would  probably  be  pref¬ 
erable  to  a  public  defender  staffed  with  F ederal  employees. )  A  private 
defender  system  would  also  be  the  most  adaptable  to  the  special  local 
needs  of  various  districts  (with  different  caseloads,  different  places  of 
holding  court,  different  resources  of  experience  in  the  bar,  etc.)  than  a 
system  established  by  uniform  Federal  legislation. 
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A  public  defender,  even  if  theoretically  limited  to  a  specified  maxi¬ 
mum  share  of  the  appointments  in  a  mixed  system,  might  be  less  able 
to  preserve  the  involvement  of  the  bar.  Panel  counsel  might  find  it 
easier  to  decline  appointments  to  represent  needy  defendants  when 
there  was  a  publicly  salaried  officer  charged  with  that  responsibility. 
The  natural  growth  tendency  of  public  agencies  might  also  involve 
risks  of  the  public  defender's  growing  in  size  and  responsibility  and 
displacing  the  appointment  system,  a  risk  not  present  with  a  private 
defender.  So  far  as  Federal  disbursements  are  concerned,  the  private 
defender  is  no  more  costly  than  appointed  counsel,  since  the  defender 
is  paid  the  same  fees.  There  is  no  information  from  which  one  can  com¬ 
pare  the  respective  costs  of  private  and  public  defenders.  All  that  can 
safely  be  said  on  this  subject  is  that  so  long  as  a  private  defender  is 
paid  on  a  fee  basis,  his  costs  are  fixed  and  relatively  ascertainable, 
whereas  the  total  cost  of  a  public  defender  system,  including  the  kinds 
of  hidden  costs  discussed  earlier,  is  difficult  or  impossible  to  determine. 

G.  Making  private  defenders  financially  secure 

We  have  already  shown  the  precarious  financial  position  of  existing 
private  defenders.  The  private  defender  option  that  is  theoretically 
available  to  all  districts  under  the  present  act  is  financially  available 
only  to  those  districts  that  either  have  a  strong  local  legal  aid  and 
defender  organization  that  can  subsidize  the  Federal  operation  or  to 
those  districts  that  are  able  to  obtain  foundation  support.  And  the 
latter  is  of  short  duration.  If  the  private  defender  is  to  be  a  preferable, 
or  even  a  financially  feasible  type  of  Federal  defender  option,  some 
financial  relief  is  needed. 

The  fairest  and  most  easily  administered  relief  we  can  suggest  is 
a  system  of  overhead  grants  or  payments  based  on  the  amount  of 
Criminal  Justice  Act  representation  handled  by  private  defenders  in 
the  preceding  year.  These  grants  or  payments  would  be  in  addition  to 
the  fees  provided  under  the  act.  The  act  should  be  amended  to  permit 
the  Administrative  Office  to  disburse  these  grants  at  the  end  of  each 
year  or  other  appropriate  period  (at  a  predetermined  rate)  to  each 
organization  whom  the  judicial  council  of  the  circuit  designated  as 
having  functioned  satisfactorily  as  a  private  defender  during  that 
period.  This  would  include  legal  aid  societies  such  as  those  currently 
functioning  as  private  defenders.  The  rationale  for  the  grant  would  be 
that  it  compensated  a  private  defender  for  having  saved  the  court 
administrative  time  and  expense  by  a  defender  operation  able  to  per¬ 
form  extra  functions  and  services  (such  as  educational  services,  early 
representation,  assisting  with  Criminal  Justice  Act  vouchers,  etc.)  that 
would  not  be  performed  by  private  panel  counsel.  The  grant  would  be 
available  in  any  district  that  chose  to  establish  a  private  defender 
or  use  the  services  of  an  existing-  one. 

The  overhead  grants  or  payments  should  be  a  certain  percent  of  the 
amount  of  Criminal  Justice  Act  fees  paid  to  the  person  or  organization 
during  the  relevant  period.  (Tying  the  grant  to  Criminal  Justice 
Act  fees  would  relate  it  to  time  spent  working  for  Criminal  Justice 
Act  defendants,  which  is  more  desirable  than  giving  a  dollar  grant  for 
each  appointment,  and  thus  placing  a  premium  on  high  volume.)  A 
private  defender  receiving  overhead  grants  would  differ  somewhat 
from  an  independent  grantee  agency,  since  the  grantee  agency  would 
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receive  a  fixed  grant  in  advance,  whereas  the  private  defender’s  over¬ 
head  grant  would  be  based  on  the  amount  of  Criminal  Justice  Act  rep¬ 
resentation  already  concluded.  The  precise  percent  of  Criminal  Justice 
Act  fees  needed  to  assure  the  financial  stability  of  the  private  defenders 
should  be  determined  by  hearings,  taking  into  consideration  which,  if 
any,  of  the  recommendations  of  this  report  concerning  attorney  com¬ 
pensation  (see  Part  VII)  and  coverage  of  the  act  (see  Part  X)  had 
been  adopted.  Under  the  present  coverage  and  compensation  rates  of 
the  act,  we  feel  that  an  overhead  grant  of  at  least  20  percent  would  be 
necessary  to  assure  the  financial  stability  of  the  private  defenders. 

Such  a  system  of  overhead  grants  could  also  be  used  to  stimulate 
better  administration  of  appointment  systems,  by  giving  grants  (at 
lesser  raes)  to  bar  associations  or  other  organiaztions  assisting  in  the 
appointment  mechanism.  This  could  include  bar  associations  such  as  the 
one  assisting  with  the  appointment  function  in  western  Michigan,  bar 
association  coordinators  like  those  in  Connecticut,  bar  association  com¬ 
mittees  such  as  the  one  administering  the  duty-day  arrangement  in 
Los  Angeles,  and  separate  corporations  such  as  the  one  administering 
the  duty-day  arrangement  in  Chicago. 

D.  Areas  that  should  qualify  for  a  public  defender  option 

Although  we  prefer  an  optional  private  defender  arrangement  sup¬ 
plemented  by  a  system  of  overhead  grants  as  discussed  in  the  preceding 
section,  we  are  conscious  that  Congress  may  see  fit  to  amend  the  act 
to  establish  a  federally  salaried  public  defender  or  an  independent 
defender  agency  grantee  as  an  option  under  the  act.  (For  ease  of  ref¬ 
erence,  this  section  will  use  the  term  “public  defender”  to  refer  to 
either  or  both  options.)  Assuming  that  a  Federal  public  defender 
option  is  being  enacted,  this  section  discusses  the  type  or  size  of  dis¬ 
tricts  to  which  such  an  option  should  be  made  available.  Some  earlier 
thoughts  on  this  subject  are  set  out  in  the  hearings  on  the  Criminal 
Justice  Act :  hearings  on  S.  63  and  S.  1057  before  the  Committee  on 
the  Judiciary,  U.S.  Senate,  88t.h  Congress,  first  session,  16-20  (1963)  ; 
hearing  on  H.R.  1025  [etc.]  before  Subcommittee  No.  5  of  the  Com¬ 
mittee  on  the  Judiciary,  Flouse  of  Representatives,  88th  Congress,  first 
session,  37-41  (1963). 

If  a  public  defender  option  were  adopted,  we  feel  that  it  ought  not 
to  be  available  to  every  Federal  district,  even  though  there  is  sentiment 
for  that  idea.  In  the  western  district  of  Wisconsin,  one  of  the  smallest 
districts  in  the  country  in  terms  of  total  Criminal  Justice  Act  appoint¬ 
ments  (14  in  1966;  19  in  1967),  we  found  lawyers  who  advocated  a 
public  defender  for  their  district.  The  National  Legal  Aid  and  De¬ 
fender  Association  recently  resolved  “that  the  scope  of  the  Criminal 
Justice  Act  of  1964  be  extended,  by  amendment  or  otherwise,  to  permit 
any  Federal  district  court ,  if  it  chooses  to  do  so,  to  establish  a  public 
defender  office  as  its  plan  under  the  act”  [emphasis  supplied].  We  dis¬ 
agree,  and  recommend  that  a  minimum  number  of  appointments  be 
established  as  a  prerequisite  to  an  area’s  being  able  to  adopt  a  public 
defender  alternative,  if  one  is  extended  by  Congress. 

The  aim  of  the  minimum  appointment  requirement  is  to  assure  that 
the  public  defender  position  is  a  full-time  function.  We  do  not  believe 
in  a  salaried  part-time  public  defender  who  is  assumed  to  continue  his 
law  practice  on  the  side.  This  system  carries  too  great  a  danger  that 
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the  criminal  defense  functions  for  which  the  defender  receives  a  fixed 
salary  regardless  of  time  expended  will  be  slighted  in  favor  of  outside 
activities  that  will  increase  the  defender's  income. 

The  bill  originally  passed  by  the  Senate  limited  the  public  defender 
option  to  districts  where  150  or  more  defendants  had  been  assigned 
counsel  during  the  most  recent  fiscal  year.  (S.  1057,  88th  Congress, 
first  session.)  In  our  interviews  with  employees  of  existing  private  de¬ 
fender  arrangements  across  the  country,  we  found  practically  unani¬ 
mous  agreement  that  one  experienced  full-time  defender  could  handle 
200  to  240  cases  of  the  type  being  appointed  in  their  district.  There 
were  defenders  handling  considerably  more  than  that,  but  they  felt 
themselves  overloaded.  (The  defenders  making  this  estimate  were  in 
large  urban  Federal  districts  in  States.  Defenders  in  the  district  court 
in  the  District  of  Columbia  would  probably  have  a  lower  caseload 
capability  because  their  court  has  a  high  proportion  of  the  severe  penal¬ 
ty  crimes  such  a  murder,  rape,  and  robbery  that  are  handled  by  the 
State  courts  in  other  districts,  and  a  low  proportion  of  the  relatively 
easy  auto  theft  or  liquor  cases  that  crowd  the  docket  in  many  dis¬ 
tricts.) 

This  figure  of  200  to  240  assumes  that  the  defender  would  also  do 
some  Miranda-type  early  representation,  and  a  few  probation  revoca¬ 
tions  or  habeas  corpus  appointments.  It  also  assumes  some  educational 
efforts  with  panel  counsel,  but  mostly  on  an  informal  basis.  A  defender 
with  this  kind  of  caseload  obviously  could  not  supply  the  variety  of 
programs  undertaken  by  the  San  Diego  defenders.  If  the  defender 
had  150  appointments  in  regular  cases,  we  feel  on  the  basis  of  what 
we  have  been  told  that  he  would  still  have  some  leeway  to  work  on 
early  representation  and  programs  to  cooperate  with  the  bar  in  up¬ 
grading  the  quality  of  criminal  representation  generally.  We  suggest 
150  as  the  appropriate  figure  for  the  caseload  of  a  single  full-time 
Federal  defender.  This  figure  is  in  general  agreement  with  the  150 
that  the  Senate  passed  in  1964  as  the  minimum  necessary  to  qualify 
for  a  defender  option. 

Before  using  our  150  figure  as  a  standard  minimum  requirement  to 
qualify  for  a  Federal  defender  option,  the  figure  would  have  to  be 
increased  because  of  the  percentage  of  appointments  to  be  handled  by 
panel  counsel.  If  panel  counsel  handled  50  percent  of  the  appoint¬ 
ments — the  quantity  we  recommend — then  the  total  appointments 
necessary  for  an  area  to  qualify  for  a  public  defender  system  would  be 
300.  If  panel  counsel  handled  only  25  percent  (the  minimum  we  rec¬ 
ommend),  the  minimum  quantity  necessary  to  qualify  would  be  200. 

An  additional  refinement  is  necessary.  The  gross  number  of  ‘‘ap¬ 
pointments”  is  not  the  appropriate  test,  since  it  is  inflated  by  duplica¬ 
tion  in  cases  where  more  than  one  attorney  is  appointed  for  a  single 
defendant,  usually  due  to  substitution  of  attorneys.  The  proper  figure 
for  determining  an  area’s  qualification  for  a  public  defender  system 
is  the  number  of  defendants  for  whom  counsel  is  appointed,  which 
equals  the  number  of  appointments,  less  the  number  of  associate  and 
substitute  counsel. 

If  one  simply  looked  at  the  total  number  of  defendants  represented 
by  appointed  counsel  on  a  district-wide  basis,  a  300-defendant  limita¬ 
tion  (50-percent  appointments  to  defender  handling  150)  would  make 
the  public  defender  option  available  to  14  districts,  and  a  200-defend¬ 
ant  limitation  (75-percent  appointments  to  defender  handling  150) 
would  make  it  available  to  33.  But  the  problem  is  not  that  simple.  We 
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disagree  with  the  Senate's  bill  fixing  the  limit  in  terms  of  the  number 
of  appointments  per  district. 

We  think  the  minimum  limitation  should  be  applied  to  the  num¬ 
ber  of  defendants  for  whom  counsel  is  appointed  at  individual  places 
of  holding  court  in  a  district  (or  districts)  that  would  be  accessible 
to  a  single  defender  office  without  burdensome  travel  by  defender  or 
clients.  For  example,  we  feel  that  districts  with  widespread  places  of 
holding  court,  such  as  Montana,  which  had  246  appointments  at  nine 
different  locations  in  a  district  that  is  approximately  500  by  300  miles 
in  size,  should  not  be  able  to  aggregate  appointments  at  all  places 
of  holding  court  in  order  to  reach  a  total  over  200,  and  qualify  for 
a  public  defender  for  the  whole  district.  A  public  defender  could  ride 
circuit  in  these  huge  districts  like  a  prosecutor  or  a  judge.  But  between 
the  times  of  holding  court,  when  a  defense  attorney  needs  to  do  in¬ 
vestigation  and  consultation,  the  defender  would  be  inaccessible  to 
many,  if  not  most,  of  his  clients.  We  think  that  a  defender  should 
not  ride  circuit,  and  that  a  district  should  not  assemble  the  minimum 
necessary  to  qualify  for  the  public  defender  option  by  aggregating  ap¬ 
pointments  in  areas  that  could  only  be  served  by  a  defender’s  riding 
circuit.  A  system  of  appointments  of  local  counsel  would  provide 
better  representation.  Conversely,  we  feel  that  places  of  holding 
court  that  are  situated  in  different  districts  should  be  able  to  aggregate 
their  appointments  (defendants)  in  order  to  qualify  for  a  joint  pub¬ 
lic  defender  office  to  take  appointments  in  both  courts  if  they  are 
readily  accessible  to  one  another.  Kansas  City,  Mo.,  and  Kansas  City, 
Ivans.,  may  be  an  example  of  this  situation. 

The  test  should  allow  the  aggregation  of  appointments  (defend¬ 
ants)  at  all  places  of  holding  court  that  are  located  so  close  to  one 
another  that  a  defender  situated  at  one  place  would  be  readily  acces¬ 
sible  to  defendants  whose  cases  were  to  be  heard  at  the  other  places, 
and  so  close  that  the  defender  could  readily  get  out  and  supervise 
or  conduct  the  necessary  investigation  and  trial  preparation  on  cases 
to  be  heard  at  the  other  locations.  We  would  suppose  that  this  test 
would  not  allow  aggregation  of  appointments  (defendants)  at  places 
of  holding  court  that  were  more  distant  from  one  another  than  about 
20  to  30  miles  in  urban  areas  or  40  to  50  miles  in  rural  areas,  but  ex¬ 
perience  might  dictate  different  limits.  Suitable  control  over  aggrega¬ 
tion  could  be  imposed  by  permitting  one  division  to  aggregate  its  total 
with  another  division,  or  one  district  with  another  district,  only  with 
the  approval  of  the  judicial  council  of  the  circuit  (or  circuits,  if  more 
than  one  circuit  was  involved) . 

We  have  no  figures  to  indicate  the  number  of  districts  that  could 
qualify  for  a  public  defender  by  aggregating  some  or  all  of  their  de¬ 
fendants  with  an  adjoining  district  or  places  of  holding  court  in  a 
district.  We  feel  that  they  are  relatively  few,  however.  The  over¬ 
whelming  majority  of  areas  qualifying  for  a  public  defender  would  be 
individual  districts  or  portions  of  individual  districts.  The  potential 
is  shown  in  the  following  table,  which  sets  out  the  number  of  appoint¬ 
ments  for  every  Federal  district  with  a  total  of  200  appointments  or 
more  in  fiscal  1967.  The  number  of  appointments  is  shown  for  each 
place  of  holding  court  in  each  district.  Figures  on  the  number  of  asso¬ 
ciate  and  substitute  counsel,  which  must  be  subtracted  from  total  ap¬ 
pointments  in  order  to  obtain  the  crucial  figure  of  the  number  of  de¬ 
fendants  represented  by  appointed  counsel,  are  available  on  a  district¬ 
wide  basis,  but  not  by  each  location  of  holding  court. 

21-669 — 69 - 11 
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CRIMINAL  JUSTICE  ACT  APPOINTMENTS  BY  JUDGES  AND  COMMISSIONERS  IN  EACH  PLACE  OE  HOLDING  COURT, 
AND  TOTAL  DEFENDANTS  REPRESENTED  BY  APPOINTED  COUNSEL  IN  EACH  DISTRICT  WITH  200  OR  MORE 
APPOINTMENTS  IN  FISCAL  YEAR  ENDED  JUNE  30,  1967  (DOES  NOT  INCLUDE  APPOINTMENTS  FOR  COURTS  OF 
APPEAL) 


Total  orders 
appointing 
counsel  as  ot 
July  1967 


Associate  and 
substitute 
counsel (as  of 
Sept.  30,  1967) 


Defendants 
represented 
by  appointed 
counsel 1 


District  of  Columbia  circuit: 

District  court . . 

Court  of  general  sessions. . . . 

2d  circuit: 

Eastern  New  York  (Brooklyn)  2 . . 

Southern  New  York  (Manhattan,  Bronx)2. 


3d  circuit: 

New  Jersey: 

Camden . 47 

Newark . . 124 

Trenton _ 36 

3  other  locations .  7 


Total  for  district . . 

Eastern  Pennsylvania: 

Philadelphia.. _ _ _  205 

2  outlying  locations. . . . .  3 


Total  for  district . 

4th  circuit: 

Middle  North  Carolina: 

Durham .  32 

Greensboro . 42 

Rockingham . . 26 

Salisbury. . 22 

Wilkesboro _ 28 

Winston-Salem . . 59 

Raeford . . . 1 


Total  for  district. . . . 

South  Carolina: 

Rockhill . . . 24 

Aiken . . 17 

Charleston _ 48 

Columbia . . 81 

Florence . 24 

Greenville . . 53 

Spartanburg _ 23 

Greenwood . . 12 

3  other  locations . 12 


Total  for  district . . . 

Eastern  Virginia: 

Alexandria . 88 

Norfolk. _ _ 71 

Richmond . . 100 

Newport  News... . . 18 

2  other  locations . . 3 


Total  for  district . 

5th  circuit: 

Middle  Florida: 

Jacksonville . .  2 188 

Ocala. . 13 

Orlando . 48 

Tampa . 87 


Total  for  district . . . . . 

Southern  Florida: 

Miami . . . .  316 

4  outlying  locations .  16 


Total  for  district . . . . 

Northern  Georgia: 

Atlanta.. . . 151 

Gainesville.. . 33 

Newnan .  5 

Rome .  51 


Total  for  district- . . 

Eastern  Louisiana: 

New  Orleans . . . .  238 

2  outlying  locations . . .  24 


Total  for  district _ 

See  footnotes  on  p.  156. 


1,485 

335 

1,150 

2,423 

25 

2,398 

447 

3 

444 

582 

10 

572 

214  10  204 


208  3  205 


210  6  204 


294  14  280 


280  5  275 


336  19  317 


332  33  299 


240  4  236 


262  18  244 
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CRIMINAL  JUSTICE  ACT  APPOINTMENTS  BY  JUDGES  AND  COMMISSIONERS  IN  EACH  PLACE  OF  HOLDING  COURT. 
AND  TOTAL  DEFENDANTS  REPRESENTED  BY  APPOINTED  COUNSEL  IN  EACH  DISTRICT  WITH  200  OR  MORE 
APPOINTMENTS  IN  FISCAL  YEAR  ENDED  JUNE  30,  1967  (DOES  NOT  INCLUDE  APPOINTMENTS  FOR  COURTS  OF 
APPEAL) — Continued 


Total  orders 

Associate  and 

Defendants 

appointing 

substitute 

represented 

counsel  as  of 

counsel (as  of 

by  appointed 

July  1967 

Sept.  30.  1967) 

counsel 1 

5th  circuit— Continued 
Northern  Texas: 

Abilene . 12 

Amarillo . 48 

Dallas... _ _ _ 114 

Fort  Worth . 71 

Lubbock _ _ _ 23 

2  other  locations. . 5 


Total  for  district . . . . . 

Southern  Texas: 

Brownsville . . 41 

Edinburg . . 30 

Houston . . 101 

Laredo . 66 

3  other  locations . 12 


Total  for  district . . . . 

Western  Texas: 

Austin . 41 

Del  Rio _ 67 

El  Paso _ _ _ 236 

Pecos . . 29 

San  Antonio . 126 

Waco. . . . 25 

Eagle  Pass... . 16 

3  other  locations. . . . 9 


Total  for  district . . . . . 

6th  circuit: 

Eastern  Michigan: 

Detroit . . . .  308 

3  outlying  locations... . . .  35 


Total  for  district . . . . . . 

Northern  Ohio: 

Cleveland . . 288 

Toledo . . 41 

Youngstown . . . 11 

Akron . . 2 


Total  for  district . . . . . . . 

Southern  Ohio: 

Cincinnati.. _ 78 

Columbus _ 125 

Dayton . . 48 

2  other  locations . 12 


Total  for  district _ 

7th  circuit: 

Northern  Illinois  (Chicago)2. 


Southern  Indiana: 

Indianapolis. . 161 

Terre  Haute . 18 

Evansville... . 14 

New  Albany . 27 

Muncie _ _ 1 


Total  for  district . . . . 

8th  circuit: 

Eastern  Missouri: 

St.  Louis... . . .  193 

3  outlying  locations... . . .  16 


Total  for  district. . 

Western  Missouri: 

Jefferson  City . 13 

Joplin... . 34 

Kansas  City . 211 

St.  Joseph . 6 

Springfield . 41 


Total  for  district . 

See  footnotes  on  p.  156. 


273 


250 


549 


343 


342 


263 

667 


221 


209 


305 


3 


4 


21 


3 


13 


7 

44 


5 


5 


270 


246 


528 


340 


329 


256 

623 


216 


204 


29 


276 
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CRIMINAL  JUSTICE  ACT  APPOINTMENTS  BY  JUDGES  AND  COMMISSIONERS  IN  EACH  PLACE  OF  HOLDING  COURT 
AND  TOTAL  DEFENDANTS  REPRESENTED  BY  APPOINTED  COUNSEL  IN  EACH  DISTRICT  WITH  200  OR  MORE 
APPOINTMENTS  IN  FISCAL  YEAR  ENDED  JUNE  30,  1967  (DOES  NOT  INCLUDE  APPOINTMENTS  FOR  COURTS  OF 
APPEAL)— Continued 


Total  orders 

Associate  and 

Defendants 

appointing 

substitute 

represented 

counsel  as  of 

counsel  (as  of 

by  appointed 

July  1967 

Sept.  30,  1967) 

counsel 1 2 

9th  circuit: 

Arizona: 

Phoenix. .  389 

Prescott. . . . - .  2 

Tucson . . 247 

Yuma, . . . 7 

Kingman . 13 

Nogales . . 19 

3  other  locations .  7 


Total  for  district. . . . . . .  684 

Northern  California  (San  Francisco)  • . . .  344 

Eastern  California: 

Fresno.  .  68 

Sacramento . . 137 

3  outlying  locations . 7 


Total  for  district . . .  212 

Central  California: 

Los  Angeles. . . .  1,574 

6  outlying  locations .  29 


Total  for  district . . . . .  1,603 

Southern  California  (San  Diego)  2 . .  1,  573 

Montana: 

Billings . 74 

Butte . . 10 

Glasgow... . 29 

Great  Falls . 32 

Havre . . 13 

Missoula _ 33 

Wolf  Point _ 50 

2  other  locations . 5 


Total  for  district . . . .  246 

Nevada: 

Carson  City . 6 

Las  Vegas . 205 

Reno _ _ 90 


Total  for  district . . .  301 

Oregon  (Portland^ . . . . . .  251 

10th  circuit: 

Kansas: 

Kansas  City . 67 

Topeka _ _ 74 

Wichita . 79 

3  other  locations . 11 


Total  for  district. . . . . .  231 

New  Mexico: 

Albuquerque . . . . . .  339 

6  outlying  locations . . . . .  18 


Total  for  district . . . .  357 


65  619 

8  336 


2  210 


145  1,458 

112  1,461 


63  183 

53  248 

40  211 

12  219 

23  334 


1  Total  orders  appointing  counsel,  less  associate  and  substitute  counsel,  equals  number  of  defendants  represented  by 
appointed  counsel. 

2  May  include  up  to  10  appointments  at  1  or  more  outlying  locations. 

Note:  The  fiscal  year  ended  June  30,  1967.  Data  available  on  orders  appointing  counsel  was  compiled  as  of  July  1967 
Data  available  relating  to  associate  and  substitute  counsel  was  compiled  as  of  Sept.  30, 1967,  when  slightly  more  data  was 
available  from  the  district  courts. 

Sources:  Figures  on  orders  appointing  counsel  derived  from  special  data  furnished  by  Administrative  Office  U  S  Courts 
July  1967.  Data  on  associate  and  substitute  counsel  from  Administrative  Office  report  to  Judicial  Conference  Committpp 
To  Implement  Criminal  Justice  Act,  Nov.  3,  1967. 


Following  is  a  list  drawn  from  the  foregoing  table,  of  the  11  areas 
that  would  qualify  for  a  public  defender  option  on  the  basis  of  a 
minimum  of  150  defendants  for  a  public  defender  who  was  only  han¬ 
dling  about  50  percent  of  the  defendants  represented  by  appointed 
counsel  in  the  area  (total  defendants  in  area  equal  300  or  more). 
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Defendants 


District  of  Columbia  District  Court _  1, 150 

District  of  Columbia  Court  of  General  Sessions _  2,  398 

New  York  City  (S.D.N.Y.) _  572 

Brooklyn  (E.D.N.Y.) _  444 

Detroit  _  1 308 

Chicago  _  623 

Phoenix _  1 360 

San  Francisco _  336 

Los  Angeles _ 1 1,  430 

San  Diego _  1,  461 

Albuquerque _  1  320 


1  Estimate  of  defendants  in  area,  based  on  number  of  appointments  less  estimated  share 
of  district  total  of  associate  and  substitute  counsel. 

Miami,  which  had  over  300  appointments  is  deleted  from  the  fore¬ 
going  table  since  it  appears  likely  from  the  total  number  of  associate 
and  substitute  counsel  in  the  district  as  a  whole  that  the  share  of  these 
applicable  to  the  area  in  question  would  reduce  its  total  defendants 
below  300. 

Following  are  the  seven  additional  areas  that  would  qualify  for  a 
public  defender  option  on  the  basis  of  a  minimum  of  150  defendants 
for  a  defender  who  was  handling  about  75  percent  of  the  defendants 
in  the  area  (total  defendants  in  area  equal  200  or  more). 

Defendants 


Philadelphia  _  205 

Miami  _  1 295 

New  Orleans _  1  228 

El  Paso _  1  230 

Cleveland _  1 280 

Tucson  _  1 235 

Portland _  211 


1  Estimate  of  defendants  in  area,  based  on  number  of  appointments  less  estimated  share 
of  district  total  of  associate  and  substitute  counsel. 

Las  Vegas,  which  had  over  200  appointments,  is  deleted  from  the 
foregoing  table  for  the  same  reason  that  Miami  was  deleted  from  the 
preceding  one. 

Following  are  three  other  areas  that  seem  likely  to  be  able  to  aggre¬ 
gate  a  total  of  200  or  more  defendants  by  combining  the  total  in  their 
immediate  area  with  the  total  in  some  accessible  outlying  area.  These 
assume  a  total  of  150  defendants  for  a  defender  who  was  handling 
about  75  percent  of  the  defendants  in  the  area. 

Defendants 


Atlanta  _  1 151 

St.  Louis - 190 

Kansas  City -  1 190 


1  Estimate  of  defendants  in  area,  based  on  number  of  appointments  less  estimated  share 
of  district  total  of  associate  and  substitute  counsel. 

The  21  areas  identified  in  these  three  lists  include  19  districts.  The 
lengthy  table  beginning  on  page  154  sets  out  10  other  districts  with  total 
defendants  of  between  200  and  336  that  do  not  have  enough  appoint¬ 
ments  in  a  single  area,  or  sufficient  prospects  for  aggregation  within  a 
reasonable  distance,  to  qualify  for  a  public  defender.  A  few  of  these 
might  qualify,  and  a  few  others  might  qualify  by  aggregating  totals 
across  district  lines.  If  it  is  possible  to  add  about  three  or  four  districts 
in  this  manner,  the  total  prospective  public  defender  offices  under  a 
50-percent  mixed  system  would  be  about  12  or  15,  and  the  total  under  a 
75-percent  (defender)  mixed  system  would  be  about  25. 


PART  6 

Administrative  Burden 

Most  of  the  administrative  burden  of  the  act  consists  of  three  kinds 
of  work:  determining  eligibility,  selecting  and  notifying  appointed 
counsel,  and  completing  and  verifying  forms. 

Generalizations  about  the  amount  of  this  burden  or  whom  it  falls 
upon  are  apt  to  be  misleading.  The  chief  judge  in  one  of  the  largest 
Federal  district  courts  (in  terms  of  Criminal  Justice  Act  appoint¬ 
ments)  reported  that  he  spent  an  average  of  1  hour  per  week  on 
Criminal  Justice  Act  administration ;  a  chief  judge  in  another  district, 
still  large  but  with  less  than  half  as  many  appointments  as  the  first, 
reported  that  he  spent  5  to  10  hours  per  week  in  this  activity.  One 
commissioner  with  40  appointments  per  year  was  so  burdened  with 
Criminal  Justice  Act  administration  that  he  resigned  his  office;  other 
commissioners  with  equivalent  or  greater  caseloads  hardly  recognize 
any  difference  between  their  administrative  burden  before  and  after 
the  act. 

These  and  other  differences  in  the  reports  about  administrative 
burden  can  be  explained  by  considering  two  different  questions:  (1) 
what  factors  affect  the  amount  of  burden,  and  (2)  on  whom  does  the 
burden  fall? 


I.  THE  AMOUNT  OF  ADMINISTRATIVE  BURDEN 

The  total  amount  of  administrative  burden  in  a  district  is  a  function 
of  at  least  five  factors:  (a)  the  number  of  Criminal  Justice  Act  ap¬ 
pointments;  (b)  the  number  of  places  where  appointments  need  to  be 
made;  (c)  the  type  of  appointment  arrangement :  (d)  the  experience 
of  appointed  counsel;  and  ( e )  the  quality  of  administration  in  the 
district. 

A.  Caseload 

Other  things  being  equal  (they  never  are),  the  administrative 
burden  will  vary  in  direct  proportion  to  the  number  of  Criminal 
Justice  Act  appointments  in  the  district.  In  a  district  with  1,500 
Criminal  Justice  Act  appointments,  like  Los  Angeles,  the  mere  task 
of  assembling  forms  and  vouchers  is  a  huge  burden.  For  each  appoint¬ 
ment  there  is  a  form  for  appointment  and  a  different  form  for  com¬ 
pensation,  and  other  forms  for  exceptional  situations,  such  as  sub¬ 
section  (e)  services.  Los  Angeles  has  a  clerk  who  spends  an  average 
of  2  hours  every  day  with  forms  that  have  already  been  checked  and 
apuroved,  just  processing  them  for  submission  to  the  Administrative 
Office.  In  contrast,  a  district  with  only  50  appointments  per  year  and 
even  a  modicum  of  administrative  skill  should  realize  no  measurable 
administrative  burden. 
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In  our  inquiries,  we  found  districts  with  about  150  appointments 
per  year  that  acknowledge  no  significant  burden  because  of  the 
administration  of  the  act,  and  others  of  equal  size  that  professed  to 
be  very  burdened.  Factors  other  than  volume  account  for  the  differ¬ 
ence.  Without  being  able  to  substantiate  the  point  on  any  sound 
empirical  basis,  we  feel  that  the  task  of  administering  the  Criminal 
Justice  Act  in  a  district  begins  to  be  a  severe  burden  on  the  existing 
administrative  structure  somewhere  between  100  and  300  appoint¬ 
ments  per  year. 

Our  only  estimate  of  total  hours  expended  on  Criminal  Justice  Act 
administration  on  a  districtwide  basis  comes  from  the  district  of  Con¬ 
necticut,  which  had  169  appointments  in  fiscal  1967.  All  of  the  offi¬ 
cers  in  that  district  who  had  any  responsibilities  under  the  Criminal 
Justice  Act  were  asked  to  estimate  their  total  annual  expenditure  of 
time  on  Criminal  Justice  Act  administration.  The  results  are  set  out 
in  the  following  table. 


Estimated  time  spent  in  Criminal  Justice  Act  administration  in  district  of 
Connecticut,  1966  ( assumes  150  appointments  per  year) 

Yearly  hours 
being  spent 


Judges  (4)  _ 

Commissioners  (4)  _ 
Bar  coordinators  (5) 
Bar  associations  (5) 
Clerk’s  office _ 


144 

30 

75 

1 

1 1,  800 


Total  _ _ _  2,050 

1  Assumes  that  1  full-time  person  spends  1,S00  hours  per  year. 

Source  :  Our  study  of  district  of  Connecticut. 

B.  Judicial  geography 

The  number  of  places  where  appointments  need  to  be  made — the 
judicial  geography — affects  the  administrative  burden,  but  the  effect 
is  difficult  to  predict.  A  district  with  many  outlying  commissioners  and 
several  places  of  holding  court  may  have  a  greater  burden  because 
of  substitute  appointments,  difficulties  of  communication  among  par¬ 
ticipants,  and  the  delays  and  expenditures  of  time  attributable  to  dis¬ 
tance.  On  the  other  hand,  if  the  administrative  functions  of  appoint¬ 
ing  counsel  and  examining  vouchers  are  spread  among  numerous  loca¬ 
tions  rather  then  being  concentrated  in  a  single  area,  the  overall  burden 
may  be  less  apparent  and  less  onerous. 

C.  Appointment  arrangement 

A  public  or  private  defender  arrangement,  as  has  been  observed 
earlier,  will  impose  less  administrative  burden  on  the  judicial  system 
than  a  private  appointment  arrangement.  It  takes  less  time  to  appoint 
full-time  defenders,  and  they  perform  their  functions  (from  prompt 
appearance  to  accurate  submission  of  vouchers)  in  a  way  that  causes 
the  judicial  system  less  administrative  difficulty  than  appointed  panel 
counsel.  This  difference  is  clearly  illustrated  by  the  fact,  that  court 
personnel  in  both  San  Diego  and  Connecticut  described  about  the 
same  total  administrative  burden — one  full-time  person  on  Criminal 
Justice  Act  administration.  San  Diego  has  1,500  annual  appointments 
with  a  private  defender  and  Connecticut  has  about  150  appointments 
of  private  panel  counsel.  The  chief  judge  in  another  large  district 
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with  a  private  defender  said  the  Criminal  Justice  Act  administrative 
burden  in  his  district  was  “insignificant.” 

An  important  variable  within  the  category  of  appointment  systems 
is  the  extent  to  which  panel  counsel  are  permitted  to  decline  an  ap¬ 
pointment.  The  northern  district  of  Mississippi,  which  rarely  permits 
attorneys  to  decline  appointments,  operates  its  appointment  mechanism 
on  a  far  less  burdensome  basis  than  districts  of  comparable  size  where 
the  judges,  commissioners,  or  clerks  regularly  telephone  up  to  a  dozen 
lawyers  before  finding  one  in  his  office  and  willing  to  take  the  case. 
In  Mississippi,  the  court  can  make  the  appointment  without  advance 
contact  with  counsel  since  the  lawyer  who  is  appointed  is  almost  in¬ 
variably  expected  to  serve. 

D.  Experience  of  counsel 

The  experience  of  counsel  is  an  important  ingredient  in  the  bur¬ 
den  of  handling  Criminal  Justice  Act  vouchers.  Initially,  all  clerks’ 
offices  experienced  difficulty  as  lawyers  gained  familiarity  with  Crim¬ 
inal  Justice  Act  rules,  procedures,  and  forms  for  compensation  and 
expense  reimbursement.  Continued  difficulty  with  forms  improperly 
or  incompletely  executed  will  vary  according  to  the  degree  of  experi¬ 
ence  of  the  panel. 

E.  Quality  of  administration 

The  administrative  burden  is  also  affected  by  the  quality  of  ad¬ 
ministration.  We  observed  some  practices,  unique  to  a  few  districts, 
that  greatly  (and  in  our  view,  unnecessarily)  increased  the  burden  of 
administering  the  act. 

The  chief  judge  of  one  average-size  district,  wdiere  the  court  sat  in 
several  different  areas,  advised  us  that  his  “most  burdensome  admin¬ 
istrative  problem”  was  notifying  defendants  of  their  right  to  the  ap¬ 
pointment  of  counsel  and  then  arranging  to  examine  them  on  their 
inability  to  employ  counsel.  Commissioners  do  not  appoint  counsel 
in  his  district.  The  practice  is  for  commissioners  to  advise  defendants 
to  contact  the  clerk  of  the  court  if  they  desire  court-appointed  coun¬ 
sel.  Periodically,  the  clerk  writes  defendants  who  have  not  contacted 
him,  asking  if  they  desire  counsel.  Many  fail  to  respond.  (Those 
that  do  respond  are  scheduled  to  appear  for  a  special  examination  on 
financial  ability  to  employ  counsel.)  Consequently,  many  defendants 
appear  at  the  trial  term  without  counsel  having  been  appointed,  and 
after  appointment  of  counsel  their  cases  are  frequently  continued  to 
the  next  term  of  court,  several  months  later,  to  permit  counsel  to  pre¬ 
pare.  This  burden  could,  of  course,  be  eliminated  by  having  counsel 
appointed  by  the  commissioners. 

In  two  other  districts,  one  of  average  and  one  of  very  large  size, 
judges  and  clerks  were  assuming  the  substantial  burden  "of  fly- 
specking  attorneys’  claim  vouchers.  In  the  large  district,  all  com¬ 
pensation  vouchers  showing  in-court  time  were  circulated  to  deputy 
clerks  assigned  to  trial  judges,  who  consulted  court,  records  to  verify 
as  nearly  as  possible  that  the  lawyer  was  in  court  for  the  time  claimed. 
In  the  average-size  district,  this  task  was  performed  personally  bv 
the  judges,  who  verified  the  court  time  against  their  personal  diary 
records,  and  even  contacted  Federal  officials  (such  as  the  U.S.  attorney) 
to  verify  time  reportedly  spent  conferring  with  them.  As  a  result  of 
this  careful  checking,  the  judges  reduced  the  amounts  claimed  by  attor- 
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neys  on  17  of  the  first  78  vouchers  submitted  for  payment.  One  judge 
discovered  a  lawyer’s  claim  for  many  hours  of  trial  work  that  had  not 
occurred.  Under  questioning,  the  attorney  also  admitted  making  ex¬ 
cessive  charges  for  out-of-court  work.  (hTo  disciplinary  action  was 
taken,  although  the  lawyer’s  name  was  taken  off  the  panel.)  Claims  for 
pretrial  preparation  were  even  reduced,  one  from  34  to  5  hours  and 
one  from  38  to  8  hours. 

Although  auditing  by  judges  or  clerks  in  other  districts  sometimes 
reduces  the  amount  claimed  in  attorneys’  vouchers  (mostly  by  informal 
rules  of  thumb  such  as  disallowance  of  more  than  a  certain  amount  of 
research  for  a  relatively  simple  case),  the  two  districts  described 
above  were  the  only  examples  where  we  found  this  reduction  based  on 
a  painstaking  and  extremely  burdensome  regular  audit  of  court  records. 
We  consider  this  sort  of  verification  of  all  vouchers  to  be  bad  adminis¬ 
tration.  An  occasional  spot-check  of  certain  vouchers,  especially  those 
with  some  indication  of  irregularity,  would  serve  the  purpose  of 
establishing  standards,  warning  the  bar,  and  correcting  offenders. 

II.  WHO  BEARS  THE  ADMINISTRATIVE  BURDEN? 

The  administrative  burden  falls  on  different  persons  in  different 
proportions  in  different  districts. 

A.  Judges 

In  some  districts,  the  major  burden  of  administering  appointments 
and  examining  vouchers  is  assumed  by  judges.  In  other  districts,  either 
or  both  of  these  functions  are  almost  exclusively  delegated  to  others, 
principally  to  the  clerk’s  office.  On  appointments,  at  one  extreme  there 
are  districts  where  counsel  is  selected  and  notified  by  some  person  other 
than  the  judge.  Judges  merely  sign  the  appointment  form,  and  some 
even  delegate  that  task  to  clerks.  At  the  other  extreme  are  districts 
where  judges  personally  telephone  attorneys  and  ask  them  to  take  the 
appointments.  One  chief  judge  of  a  large  district  told  us  that  he  did 
this  because  he  was  the  only  one  who  could  get  attorneys  to  go  to  the 
jail  and  interview  the  defendant  and  be  ready  for  the  regular  arraign¬ 
ment  session  a  few  days  after  the  appointment.  As  to  vouchers,  the 
districts  run  the  gamut  from  those  where  the  judge  has  his  bailiff  or 
deputy  clerk  sign  the  compensation  voucher  to  those  discussed  above, 
where  the  judges  personally  audit  the  vouchers  and  verify  the  time 
expenditures  from  their  own  diary  records  and  by  contact  with  Federal 
officials. 

B.  TI.S.  commissioners 

The  burden  of  commissioners  varies  principally  with  the  caseload 
and  the  appointment  arrangement  in  the  district.  Commissioners  with 
low  caseloads  have  a  negligible  Criminal  Justice  Act  administrative 
burden,  as  do  commissioners  in  districts  where  the  plan  forbids  them 
from  appointing  Criminal  Justice  Act  counsel.  But  commissioners 
who  are  expected  to  appoint  counsel  in  an  area  where  there  are  sub¬ 
stantial  numbers  of  appointments  have  a  huge  administrative  burden, 
and  the  conditions  of  their  employment  make  them  peculiarly  vul¬ 
nerable  to  hardship  in  bearing  it.  If  judges,  clerks  or  full-time  defend¬ 
ers  are  burdened  by  Criminal  Justice  Act  administration,  thev  either 
share  the  burden  with  others  subject  to  their  direction  or  else  they 
take  time  away  from  other  tasks  to  perform  it.  The  burden  does  not 
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affect  their  compensation.  The  commissioner,  on  the  other  hand,  op¬ 
erates  on  a  fee  basis  for  each  criminal  case,  up  to  a  maximum  yearly 
compensation  of  $10,500.  His  fees  and  maximum  are  in  no  way  in¬ 
creased  by  the  substantial  additional  administrative  tasks  (such  as 
completing  forms  and  locating  and  appointing  counsel)  required  under 
the  Criminal  Justice  Act.  The  only  help  the  commissioner  can  obtain, 
even  secretarial  help,  is  what  lie  will  pay  for  out  of  his  own  pocket. 
Almost  50  percent  of  the  commissioners  replying  to  our  questionnaire 
stated  that  the  Criminal  Justice  Act  administrative  burden  was  ‘‘sub¬ 
stantial.'’  (But  25  percent  said  it  was  “small.”) 

The.  U.S.  commissioner  in  San  Diego  is  the  extreme  example.  Dur¬ 
ing  the  1967  fiscal  year,  he  made  about  1,000  Criminal  Justice  Act  ap¬ 
pointments.  approximately  15  percent  of  the  total  commissioner  ap¬ 
pointments  and  about  5  percent  of  the  total  Criminal  Justice  Act 
appointments  in  the  whole  country.  (According  to  responses  to  our 
commissioner  questionnaire,  only  about  5  percent  of  the  U.S.  commis¬ 
sioners  have  more  than  500  defendants  before  them  in  a  single  year, 
and  the  number  requiring  Criminal  Justice  Act  appointments  is,  of 
course,  much  less).  This  commissioner  earned  his  maximum  compen¬ 
sation  before  the  year  was  half  over.  He  estimated  that  he  and  the 
secretary  he  employed  spent  about  15-20  hours  per  week  just  filling 
out  Criminal  Justice  Act  eligibility  and  appointment  forms,  and 
notifying  counsel  of  their  appointments.  The  San  Diego  commissioner 
resigned  his  office  to  assist  in  this  study. 

C.  U.S.  attorney 

In  some  districts,  a  share  of  the  burden  is  imposed  on  the  U.S.  attor¬ 
ney  and  assistants.  Some  judges  ask  the  assistant  U.S.  attorney  who  is 
present  in  the  courtroom  to  notify  a  panel  counsel  who  has  been!  ap¬ 
pointed.  Other  judges  have  assistant  U.S.  attorneys  interview  defend¬ 
ants  and  fill  out  the  Criminal  Justice  Act  eligibility  forms. 

D.  Private  defender 

Part  V,  “Public  Defender.”  has  discussed  the  substantial  burden  as¬ 
sumed  by  private  defender  organizations  in  connection  with  eligibility 
determinations,  appointment  of  counsel,  and  completion  and  submis¬ 
sion  of  vouchers. 

E.  Panel  counsel 

Lawyers  functioning  on  a  duty-day  arrangement  in  Chicago  and 
Los  Angeles  assist  in  the  administration  of  the  act  by  interviewing 
defendants  and  filling  out  the  Criminal  Justice  Act  eligibility  forms. 

F .  Bar  associations 

In  some  districts,  such  as  Connecticut,  central  California,  and  west¬ 
ern  Michigan,  the  local  bar  associations  or  their  members  bear  a  share 
of  the  administrative  burden  in  connection  with  appointments. 

G.  Clerks 

Court  clerks  or  other  court  personnel,  such  as  law  clerks  or  adminis¬ 
trative  assistants,  fall  heir  to  whatever  administrative  tasks  have  not 
been  assumed  by  or  assigned  to  judges,  commissioners,  U.S.  attorneys, 
private  defenders,  or  outside  parties  like  bar  associations.  Depending 
on  the  overall  administrative  burden  and  the  extent  to  which  others 
have  assumed  it,  some  clerks’  offices  are  incredibly  overburdened  by  the 
administration  of  the  Criminal  Justice  Act,  and  others  are  hardly 
touched  by  it. 
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III.  ADVISORY  PANELS,  ADMINISTRATORS,  AND  COORDINATORS 

A.  Proposals  and  efforts  to  obtain  circuit  administrators 

Even  before  the  Criminal  Justice  Act  became  effective,  members  of 
the  Judicial  Conference  were  discussing  the  possibility  of  providing 
some  officer  to  assist  in  its  administration.  The  ad  hoc  committee  ap¬ 
pointed  in  September  1964  recommended  that  each  circuit  judicial 
council  appoint  a  board  of  attorney  advisors  who  should  serve  without 
compensation,  and  that  the  advisory  board  be  authorized  to  appoint 
a  full-time  compensated  officer.  Judicial  Conference  Report,  House  of 
Representatives  Doc.  No.  62,  89th  Congress,  first  session  90  (1965). 
The  Judicial  Conference  Committee  To  Implement  the  Criminal  Jus¬ 
tice  Act  approved  this  recommendation  in  principle,  but  deferred  con¬ 
sideration  of  the  duties  that  could  be  performed  by  this  full-time  offi¬ 
cer  until  it  obtained  additional  experience  in  the  operation  of  the  act. 
Id.  at  8,  81.  The  Judicial  Conference  asked  Congress  for  funds  to  ap¬ 
point  full-time  salaried  “executive  secretaries”  to  the  boards  of  ad¬ 
visers  in  each  circuit.  Hearings  on  the  Judiciary  before  a  subcommit¬ 
tee  of  the  Committee  on  Appropriations,  House  of  Representatives, 
89th  Congress,  first  session  101,  114-15  (1965).  But  these  positions, 
even  if  authorized,  have  not  been  filled.  Because  our  study  has  not  ex¬ 
tended  to  the  courts  of  appeals,  we  make  no  recommendation  on  the 
need  for  such  a  position. 

B.  Advisory  panels  for  district  courts 

Quite  a  number  of  written  Criminal  Justice  Act  plans  for  district 
courts  provided  for  some  type  of  advisory  panel  or  administrative  offi¬ 
cer  to  assist  in  Criminal  Justice  Act  administration,  but  few  of  these 
have  materialized. 

Plans  in  southern  California  and  northern  and  southern  Indiana 
call  for  the  creation  of  advisory  panels  composed  of  experts  in  the  field 
of  criminal  law  to  be  available  for  consultation  with  appointed  attor¬ 
neys.  The  Colorado  plan  provides  that  the  entire  membership  of  the 
Colorado  bar  shall  constitute  such  a  panel.  In  none  of  these  districts 
has  any  such  panel  been  established. 

About  eight  other  districts  provide  for  the  creation  of  advisory  com¬ 
mittees  with  no  regular  function  except  to  be  available  to  consult  with 
the  court  on  the  administration  of  the  plan  and  the  maintenance  and 
composition  of  the  panels.  In  one  of  these  districts,  North  Carolina, 
the  advisory  panel  helped  staff  the  original  Criminal  Justice  Act 
panels  in  the  various  divisions  where  the  court  sits,  but  the  panel  has 
done  nothing  since.  The  advisory  panels  in  most  of  the  other  seven 
districts  (all  except  two  about  which  we  obtained  no  information) 
have  not  even  been  set  up.  The  most  significant  outside  consulting  on 
the  administration  of  the  act  of  which  we  are  aware  is  the  excellent 
report  of  the  Committee  To  Study  the  Operation  of  the  Criminal  Jus¬ 
tice  Act,  Junior  Bar  Section,  Bar  Association  of  the  District  of  Co¬ 
lumbia,  the  Operation  of  the  Criminal  Justice  Act  in  the  District  of 
Columbia  (May  1967). 

C.  Coordinators  or  administrators 

Five  district  plans  provide  for  the  appointment  of  Criminal  Justice 
Act  coordinators  or  administrators. 
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Massachusetts. — The  district  of  Massachusetts  provided  for  appoint¬ 
ment  of  a  coordinator  when  funds  became  available.  No  funds  have 
been  appropriated,  and  no  coordinator  has  been  appointed. 

I Yestem  Michigan. — The  western  district  of  Michigan  plan  desig¬ 
nated  the  Legal  Aid  Society  of  Grand  Rapids  and  Kent  County  as 
coordinator  of  the  plan.  An  earlier  section  has  discussed  how  this 
organization  submits  three  names  each  time  an  appointment  is  needed 
(see  Part  IV).  It  performs  no  other  duties. 

District  of  Columbia. — The  Criminal  Justice  Act  administrative 
plan  of  the  District  of  Columbia  calls  for  a  full-time  coordinator, 
deputy  coordinator,  and  staff,  who  will  set  up  separate  panels  for  each 
of  the  courts  in  the  district  and  coordinate  selection  of  attorneys  so  as 
to  assure  fair  distribution  of  compensated  and  uncompensated  appoint¬ 
ments.  No  funds  have  been  appropriated  to  establish  this  administra¬ 
tive  arrangement,  but  legislation  authorizing  the  position  has  recently 
been  introduced  (S.  1981,  90th  Cong.,  first  sess.,  113  Congressional 
Record  S8558-S8559  (1967)).  Presently  one  full-time  staff  clerk  is 
performing  the  coordinator’s  function  in  the  district  court  (1,173  ap¬ 
pointments  in  1967)  and  one  salaried  “acting  coordinator”  is  doing  so 
in  the  Court  of  General  Sessions  (2,403  appointments  in  1967).  Addi¬ 
tional  personnel  are  desperately  needed,  as  shown  in  the  District  of 
Columbia  Junior  Bar  Section  report  cited  above  (pp.  17-22,  39^4). 
Legal  Aid  Agency  employees  make  the  eligibility  interviews  in  the 
district  court;  the  acting  coordinator  has  all  she  can  do  just  to  manage 
the  appointment  process  and  forms.  The  acting  coordinator  in  the 
court  of  general  sessions  receives  part-time  secretarial  assistance  and 
the  help  of  two  bailiffs  during  the  early  morning  hours.  The  bail 
agency  interviews  defendants,  completes  the  Criminal  Justice  Act 
forms,  and  submits  them  to  the  acting  coordinator.  The  coordinator 
determines  whether  to  recommend  appointment  of  counsel.  The  co¬ 
ordinator  manages  the  appointments  on  a  duty-day  basis,  and  examines 
compensation  forms  and  submits  them  to  the  judge  for  approval. 

Connecticut. — The  duties  of  the  various  bar  association  coordinators 
in  the  district  of  Connecticut,  which  consist  exclusively  of  selecting 
counsel  for  appointment  by  the  court,  have  already  been  discussed 
(see  Part  IV). 

Northern  Illinois. — The  plan  of  the  northern  district  of  Illinois 
names  the  administrative  assistant  to  the  chief  judge  as  administrator 
of  the  plan,  but  in  practice  all  of  these  duties  have  fallen  on  the  direc¬ 
tor  of  the  Federal  Defender  Program,  Inc.  The  director,  together  with 
his  deputy  director  (just  appointed)  and  secretary,  keeps  records  on 
panel  attorneys,  establishes  the  duty-day  appointment  list,  maintains 
files  of  forms  for  pending  cases,  checks  all  vouchers  for  arithmetic, 
confers  with  attorneys  to  clarify  apparent  irregularities,  and  when 
satisfied  submits  the  vouchers  for  the  judge’s  signature  and  then  gives 
the  vouchers  to  the  clerk’s  office  to  transmit  for  payment.  In  this  man¬ 
ner,  the  Chicago  administrator  and  his  duty-day  attorneys  (who  fill 
out  the  eligibility  forms)  assume  practically  the  whole  Criminal  Jus¬ 
tice  Act  administrative  burden  in  the  northern  district  of  Illinois. 

Private  defenders. — The  list  of  administrators  or  coordinators  is 
not  complete  without  mentioning  the  eight  private  defenders  discussed 
earlier  (see  page  90),  who  function  as  de  facto  Criminal  Justice  Act 
administrators  in  districts  where  they  fulfill  a  large  proportion  of  the 
Criminal  Justice  Act  appointments. 
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IV.  RECOMMENDATIONS 

Nonlawyer  administrative  officers  are  badly  needed  in  some  district 
courts.  The  Criminal  Justice  Act  cannot  be  smoothly  and  effectively 
administered  without  them.  Although  this  opinion  is  based  on  our  own 
observation,  it  is  interesting  that  many  lawyers  who  have  fulfilled 
Criminal  Justice  Act  appointments  believe  that  their  representation 
would  be  more  effective  if  the  district  had  “an  expert,  full-time  admin¬ 
istrator”  who  could  “give  advice,  provide  a  form  and  brief  file,  etc.” 
This  was  the  first  choice  in  a  questionnaire  executed  by  about  120 
lawyers  in  10  districts,  who  were  asked  to  indicate  the  two  most  valu¬ 
able  facilities  that  would  enable  them  to  render  better  service  as  court- 
appointed  counsel.  A  total  of  76  lawyers  selected  the  full-time  admin¬ 
istrator.  This  was  followed  closely  by  a  full-time  investigator  available 
to  appointed  counsel  (69),  but  it  ran  well  ahead  of  the  next  three 
choices,  law  students  for  research  (42),  permission  to  engage  subsec¬ 
tion  (e)  services  without  advance  court  approval  (35),  and  law  stu¬ 
dents  for  investigation  ( 19 ) . 

The  astonishing  variety  of  different  factors  that  determine  the 
amount  and  allocation  of  Crimnal  Justice  Act  administrative  burden  in 
a  district  make  it  extremely  difficult  to  suggest  standards  to  govern 
which  districts  should  be  authorized  administrators  and  which  should 
not.  The  gross  numbers  of  Criminal  Justice  Act  appointments  is  some 
guide,  but  not  a  completely  reliable  one  for  many  reasons,  discussed 
earlier.  Observation  confirms  that  the  District  of  Columbia  District 
Court  (1,173  appointments)  and  the  Court  of  General  Sessions  (2,403 
appointments)  each  need  at  least  two  full-time  administrators  just  to 
provide  the  bare  essentials  of  a  working  program.  Within  both  the 
central  (1,490  appointments)  and  southern  (1,478  appointments)  dis¬ 
tricts  of  California,  on  the  other  hand,  there  is  a  difference  of  opinion 
over  whether  even  one  administrator  is  essential.  The  administrative 
burden  of  these  two  districts  is  minimized  by  an  active  private  defender 
sj^stem  in  one  district  and  a  bar  association  administered  duty-day 
arrangement  in  the  other.  The  chief  judge  of  the  district  of  Connecticut 
(169  appointments)  has  said  that  effective  administration  of  the  act 
in  his  district  requires  two  full-time  employees  in  addition  to  the  bar 
association  coordinators  who  perform  the  major  appointment  func¬ 
tion.  Timbers,  “Judicial  Perspectives  on  the  Operation  of  the  Criminal 
Justice  Act  of  1964”  (42  N.Y.U.  L.  Rev.  55,  65  (1967) ).  In  the  face  of 
this  diversity  of  opinion,  recommending  standards  is  a  hazardous 
undertaking. 

Despite  the  difficulty  of  relying  on  a  gross  number  of  defendants 
represented  by  appointed  counsel  as  an  index  of  the  probable  adminis¬ 
trative  burden,  we  can  suggest  no  better  test  for  the  largest  districts. 

1.  We  recommend  that  three  Criminal  Justice  Act  administrative 
officers  be  authorized  for  the  District  of  Columbia  Court  of  General 
Sessions  (2,403  appointments).  These  would  be  nonlawyer  personnel, 
as  discussed  later. 

2.  We  recommend  that  two  administrative  officers  lie  authorized  for 
the  District  of  Columbia  District  Court  (1,173  appointments)  and 
the  central  and  southern  districts  of  California  (1,490  and  1.478  ap¬ 
pointments,  respectively).  We  recommend  that  one  Criminal  Justice 
Act  administrative  officer  be  authorized  for  each  of  the  other  district 
courts  that  had  over  250  Criminal  Justice  Act  defendants  in  1967: 
(The  following  appointment  figures  are  based  on  Administrative 
Office  Report  to  Judicial  Conference  Committee  to  Implement  the 
Criminal  Justice  Act,  November  3,  1967). 
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Arizona .  _ 

Northern  Illinois  _ 
Southern  New  York 

627 

626 

574 

Middle  Florida 

Southern  Florida 

Western  Missouri 

323 

.  _  302 

295 

Western  Texas  534 

South  Oarnlina 

_  _  283 

Eastern  New  York 

446 

Eastern  Virginia  275 

Eastern  Michigan 

340 

Northern  Texas 

97  9 

New  Mexico 

335 

Southern  Ohio 

258 

Northern  Ohio 

330 

Nevada  _  . 

251 

That  would  make  25  administrators.  We  feel  satisfied  that  all  of  the 
districts  listed  above,  solely  because  of  their  Criminal  Justice  Act  de¬ 
fendants,  need  full-time  administrative  officers  in  order  to  insure  the 
effective  administration  of  the  act. 

3.  In  addition,  we  are  convinced  that  some  districts  with  less  than 
250  appointments  need  a  full-time  administrator.  The  district  of  Con¬ 
necticut,  which  we  studied  in  detail,  is  such  a  district,  and  it  had  only 
169  appointments  in  fiscal  1967.  An  experienced  observer  in  that  dis¬ 
trict  estimated  that  in  order  to  improve  the  administration  of  the  act 
in  the  ways  outlined  in  this  report  it  would  be  necessary  to  have  the 
equivalent  of  two  full-time  administrative  people  in  that  district.  There 
were  22  districts  with  from  150  to  249  appointments  in  fiscal  1967.  We 
recommend  that  10  additional  administrative  officers — making  an 
overall  total  of  35— be  authorized,  and  that  the  Judicial  Conference  be 
authorized  to  allot  these  additional  officers  among  these  22  other  dis¬ 
tricts,  or  as  an  additional  officer  to  one  of  the  districts  shown  above, 
on  the  basis  of  demonstrated  need. 

We  have  recommended  assigning  administrative  officers  to  districts 
whose  administrative  burden  is  presently  reduced  or  almost  eliminated 
by  private  defenders,  because  we  believe  that  the  cost  of  administering 
the  act  belongs  to  the  Federal  Government,  not  to  private  organiza¬ 
tions.  We  are  confident  that  there  are  ample  functions  for  administra¬ 
tive  officers  in  these  districts,  and  if  some  of  those  functions  have  to 
be  taken  over  from  private  defenders — such  as  the  examination  of 
vouchers — this  will  leave  the  defenders  more  time  to  extend  or  improve 
the  service  given  to  their  clients.  If  a  district  with  a  private  defender  is 
to  receive  proportionately  less  administrative  assistance  from  the  Gov¬ 
ernment  than  comparable  districts  without  private  defenders,  this  will 
create  an  undesirable  incentive  against  the  use  of  private  defenders. 

4.  In  the  preceding  section  we  recommended  a  system  of  overhead 
grants  to  compensate  private  defenders  for  some  of  the  administrative 
functions  they  assume  or  costs  they  save.  (See  page  150.)  If  this  recom¬ 
mendation  is  adopted  and  if  the  overhead  grant  is  generous  enough, 
the  functions  assumed  by  the  private  defender  may  dispense  with  the 
need  for  a  district  administrative  officer  in  districts  selecting  a  private 
defender  option.  That  would  have  to  be  determined  by  subsequent 
examination  when  the  amount  of  any  overhead  grant  and  the  amount 
of  administrative  functions  actually  being  assumed  by  the  defender 
could  be  predicted. 

By  the  same  token,  we  feel  that  if  a  public  defender,  or  an  inde¬ 
pendent  defender  grantee  agency,  is  authorized  in  a  district,  the 
number  of  appointments  to  be  considered  in  determining  whether  a 
Criminal  Justice  Act  administrative  officer  is  to  be  authorized  in  that 
district  should  be  the  number  of  appointments  being  made  to  lawyers 
other  than  the  public  defender.  This  is  because  the  public  defender 
will  almost  eliminate  the  administrative  burden  as  to  his  own  cases 
and,  being  federally  salaried,  he  can  properly  be  expected  to  assume 
a  share  of  the  overall  administrative  burden. 
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The  executive  secretaries  requested  for  each  of  the  11  judicial  cir¬ 
cuits  were  to  be  GS-15’s,  with  an  annual  salary  of  $16,460  per  annum, 
hearings  on  the  Judiciary  before  a  Subcommittee  of  the  Committee 
on  Appropriations,  House  of  Representatives,  89th  Congress,  first  ses¬ 
sion  115  (1965).  The  functions  to  be  performed  by  the  district  court 
administrator,  who  need  not  be  a  lawyer,  do  not  require  this  classifica¬ 
tion  or  rate  of  pay.  A  classification  and  rate  commensurate  with  senior 
personnel  in  the  clerk's  office,  less  than  clerk  or  chief  deputy  clerk, 
would  be  sufficient. 

The  proposed  Criminal  Justice  Act  administrative  officer  would 
either  be  an  additional  assistant  to  the  chief  judge  or  an  additional 
person  in  the  clerk’s  office.  He  would  perform  such  tasks  as  assigned 
by  the  chief  judge,  which  would  vary  greatly  from  district  to  district 
according  to  the  district  needs  and  facilities.  In  one  district  the 
need  may  be  assistance  with  eligibility  interviews  (to  relieve  a  com¬ 
missioner),  help  with  selection  or  appointment  of  counsel  in  an¬ 
other,  checking  of  forms  in  another,  or  a  mixture  of  all  three  in  yet 
another. 

Following  is  a  suggested  list  of  the  kinds  of  tasks  with  which  the 
district  court  administrative  officer  could  assist : 

(1)  Panels. — Keeping  the  panels  up  to  date,  especially  if  there  are 
two  or  more  panels  divided  by  experience  classifications. 

(2)  Eligibility. — Filling  out  Criminal  Justice  Act  eligibility  forms 
for  defendants,  and  assisting  in  eligibility  determinations. 

(3)  Appointments. — Nominating  attorneys  for  appointment  in 
various  cases,  based  on  the  type  and  difficulty  of  the  case,  the  experi¬ 
ence  of  the  attorney,  and  a  fair  allocation  of  the  burden  of  appoint¬ 
ments. 

(4)  Contacting  attorneys. — Contacting  attorneys  to  determine  their 
willingness  to  take  appointments  or  to  advise  them  of  appointments 
and  arrange  prompt  interviews  with  defendants. 

(5)  Contacting  defendants. — Contacting  defendants  to  advise  them 
of  the  name  and  address  of  their  lawyer  and  to  get  them  together 
with  their  lawyer  (where  defendant  is  at  large)  at  the  earliest  pos¬ 
sible  time. 

(6)  Forms  and  procedures. — Assisting  panel  counsel  by  informing 
them  how  to  fill  out  forms  and  comply  with  other  procedures  in 
order  to  obtain  approval  for  subsection  (e)  services,  expense  reim¬ 
bursement,  payment  of  their  own  compensation,  or  by  aiding  them  in 
other  aspects  of  the  administration  of  the  act. 

(7)  Revieiving  vouchers. — Reviewing  Criminal  Justice  Act  vouch¬ 
ers  and  recommending  approval  or  modification  by  the  court;  con¬ 
tacting  attorneys  to  obtain  corrected  vouchers  where  necessary. 

(8)  Education. — Assisting  in  the  administration  (by  private  de¬ 
fender  or  bar  association  groups)  of  programs  to  educate  counsel 
in  giving  better  criminal  representation  in  the  Federal  courts. 

(9)  Reference  materials. — In  districts  where  there  is  a  need,  main¬ 
taining  circulating  reference  materials  for  Federal  criminal  defense, 
ranging  from  motion  forms  and  sample  briefs  to  a  small  working 
library  of  useful  publications. 

A  Criminal  Justice  Act  administrative  officer  might  also  have  some 
useful  functions  under  the  Rail  Reform  Act,  The  position  might  be 
easier  to  justify  if  the  officer  assisted  in  implementing  both  acts,  but 
we  make  no  recommendation  on  this  subject  since  we  have  not  studied 
the  Bail  Reform  Act, 


PART  7 

Attorney  Compensation 

18  U.S.C.  §  3006A:  “(d)  Payment  for  Representation. — An  at¬ 
torney  appointed  pursuant  to  this  section  or  a  bar  association  or  legal 
aid  agency  which  made  an  attorney  available  for  appointment,  shall, 
at  the  conclusion  of  the  representation  or  any  segment  thereof,  be 
compensated  at  a  rate  not  exceeding  $15  per  hour  for  time  expended  in 
court  or  before  a  United  States  commissioner,  and  $10  per  hour  for  time 
reasonably  expended  ont-  of  courts,  and  shall  be  reimbursed  for  ex¬ 
penses  reasonably  incurred.  A  separate  claim  for  compensation  and 
reimbursement  shall  be  made  to  the  district  court  for  representation 
before  the  United  States  commissioner  or  that  court,  and  to  each 
appellate  court  before  which  the  attorney  represented  the  defendant. 

“Each  claim  shall  be  supported  by  a  written  statement  specifying  the 
time  expended,  services  rendered,  and  expenses  incurred  while  the 
case  was  pending  before  the  United  States  commissioner  or  court, 
and  the  compensation  and  reimbursement  applied  for  or  received  in  the 
same  case  from  anj^  other  source.  The  court  shall,  in  each  instance, 
fix  the  compensation  and  reimbursement  to  be  paid  to  the  attorney, 
bar  association  or  legal  aid  agency.  For  representation  of  a  defendant 
before  the  United  States  commissioner  and  the  district  court,  the 
compensation  to  be  paid  to  an  attorney,  or  to  a  bar  association  or  legal 
aid  agency  for  the  services  of  an  attorney,  shall  not  exceed  $500  in  a 
case  in  which  one  or  more  felonies  are  charged,  and  $300  in  a  case  in 
which  only  misdemeanors  are  charged. 

“In  extraordinary  circumstances,  payment  in  excess  of  the  limits 
stated  herein  may  be  made  if  the  district  court  certifies  that  such  pay¬ 
ment  is  necessary  to  provide  fair  compensation  for  protracted  repre¬ 
sentation,  and  the  amount  of  the  excess  payment  is  approved  by  the 
chief  judge  of  the  circuit.  For  representation  of  a  defendant  in  an 
appellate  court,  the  compensation  to  be  paid  to  an  attorney,  or  to  a  bar 
association  or  legal  aid  agency  for  the  services  of  an  attorney,  shall 
in  no  event  exceed  $500  in  a  felony  case  and  $300  in  a  case  involving 
only  misdemeanors.” 

This  part  discusses  the  subject  of  attorney  compensation  from  the 
standpoint  of  the  individual  attorney,  including  the  hourly  rates, 
maximum  compensation  per  defendant,  waiver  of  compensation,  sub¬ 
mission  of  vouchers  and  the  like.  The  appendix  to  this  report  contains 
tables  and  discussion  concerning  the  manner  in  which  expenditures  are 
charged  to  various  fiscal  years,  the  amount  paid  nationally  for  all 
attorney  compensation,  and  the  probable  reasons  for  variations  among 
districts  in  total  average  disbursements  per  Criminal  Justice  Act  de¬ 
fendant. 

(1G9) 
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I.  THE  AMOUNT  OF  COMPENSATION 

A.  The  hourly  rate  and  the  maximum,  limits  pen  case 
No  condition  or  idea  encountered  in  this  study  came  through  with 
as  much  clarity  and  force  as  the  fact  that  many,  many  lawyers  ve¬ 
hemently  resent  the  low  rates  of  compensation  prescribed  by  the  Crim¬ 
inal  Justice  Act.  A  small  number  of  inexperienced  or  low-rate  lawyers 
regard  the  rates  as  compensatory,  but  an  overwhelming  majority 
of  the  bar  properly  understand  the  congressional  intent  to  have  them 
work  for  less  than  the  prevailing  rates,  and  they  resent  it. 

The  rates  paid  under  the  act  were  not  intended  to  be  fully  compen¬ 
satory.  The  Allen  committee  report  recognized  that  any  level  of  com¬ 
pensation  authorized  by  statute  in  these  cases  would  often  prove  inade¬ 
quate  when  compared  with  private  fees,  but  concluded:  “It  is  neither 
necessary  nor  feasible  that  the  fees  authorized  in  these  cases  approach 
such  levels.”  Poverty  and  the  Administration  of  Federal  Criminal 
Justice  42  (1963).  After  careful  study  of  bar  association  suggested 
fee  schedules  and  of  fees  charged  in  private  law  firms  for  similar  serv¬ 
ices,  the  Allen  committee  reported  its  conclusion  that : 

“[A]n  hourly  maximum  rate  of  $15  represents  the  lowest  statutory 
limit  consistent  with  the  objectives  of  reasonable  compensation  for 
the  assigned  lawyer  and  adequate  representation  for  his  client.”  Ibid. 

The  Allen  committee  did  not  recommend  the  $10  rate  for  out-of- 
court  time;  that  came  into  the  bill  later.  The  legislative  history  con¬ 
tains  repeated  recognition  of  the  fact  that  the  $10  and  $15  hourly  rates 
were  not  meant  to  be  compensatory  at  prevailing  rates.  For  example, 

1 10  Congressional  Record  445, 446, 451, 455  ( 1964) . 

1.  Prevailing  rates  of  compensation  for  retained  counsel 
Lawyers’  questionnaire  responses  give  some  idea  of  how  far  the  $10 
and  $15  hourly  rates  fall  below  prevailing  rates  for  retained  counsel. 
Of  the  250  lawyers  from  10  districts  who  responded  to  our  questionnaire 
only  about  half  represented  defendants  in  Federal  criminal  cases  on 
a  retained  basis.  This  group  was  asked  to  describe  their  usual  arrange¬ 
ments.  Less  than  10  percent  used  the  fee  arrangement  prescribed  by 
the  Criminal  Justice  Act,  an  hourly  rate  for  time  expended.  Another 
10  percent  used  an  hourly  rate  for  preparation,  and  a  fixed  rate  for 
court  appearances  and  trial.  About  10  percent  used  a  variety  of  other 
fee  arrangements.  The  great  majority,  about  70  percent,  charged  a 
fixed  fee  for  the  representation  (usually  payable  in  advance),  which 
varied  according  to  the  nature  of  the  charge  and  what  the  client  could 
pay.  The  amount  of  this  fixed  fee  varied  widely  from  district  to  dis¬ 
trict.  Fees  for  most  crimes  were  $500  to  $5,000  in  southern  California, 
northern  Illinois,  and  southern  New  York;  $250  to  $1,000  in  Connecti¬ 
cut,  western  Michigan,  northern  Mississippi  and  eastern  Washington; 
and  from  less  than  $249  to  $500  in  western  Wisconsin.  On  the  ques¬ 
tion  about  hourly  rates,  Criminal  Justice  Act  counsel  gave  these 
responses : 

If  you  charge  an  hourly  rate,  what  rate  do  you  usually  charge  in 
criminal  cases? 


Number  who  Percent 
checked 


Less  than  $10 

$10  to  $15 _ 

$16  to  $25 _ 

$26  to  $40 _ 

Over  $40 _ 


1 

1 

3 

4 

22 

27 

39 

48 

16 

20 

Total 


81  100 


Source:  Questionnaire  to  defense  attorneys,  question  No.  27,  appendix. 


Since  the  Criminal  Justice  Act  fees  are  hourly  rates  subject  to  a 
maximum,  whereas  retained  counsel  generally  charged  fees  of  a  fixed 
amount,  it  is  difficult  to  characterize  the  exact  extent  to  which  Criminal 
Justice  Act  fees  are  lower  than  amounts  charged  by  retained  counsel. 
The  national  average  disbursement  for  all  Criminal  Justice  Act  cases 
is  $130,  which  is  about  15  to  30  percent  of  the  $500  to  $1,000 
fixed  fees  reportedly  charged  by  retained  counsel  in  the  districts  we 
surveyed.  The  Criminal  Justice  Act  maximum  of  $500  for  felonies  is 
just  equal  to  the  lowest  typical  fee  in  most  urban  districts,  but  $500 
is  only  about  10  to  50  percent  of  the  $1,000  to  5,000  fee  retained 
counsel  commonly  charge  for  serious  or  complicated  cases  that 
take  enough  time  to  command  the  Criminal  Justice  Act  maximum  on 
an  hourly  basis.  The  average  Criminal  J ustice  Act  rate  of  about  $12 
per  hour  is  30  to  50  percent  of  the  typical  hourly  rate  charged  for 
criminal  cases  by  counsel  who  use  hourly  rates,  but  the  Criminal 
Justice  Act  charge  is  subject  to  a  maximum  and  retained  counsels’ 
rates  are  not.  Weighing  all  these  factors,  we  estimate  that  Criminal 
Justice  Act  rates  amount  to  about  20  to  40  percent  of  the  amount  com¬ 
monly  charged  for  similar  cases  by  retained  counsel,  although  the 
discount  is  somewhat  higher  in  large  urban  areas  and  somewhat  lower 
in  predominantly  rural  districts. 

2.  Lawyer  resentment  against  present  Criminal  Justice  Act  fees 

In  view  of  the  contrast  between  Criminal  Justice  Act  fees  and  pre¬ 
vailing  fees  for  retained  counsel,  it  is  not  surprising  that  lawyers  re¬ 
sent  the  Criminal  Justice  Act  rates.  Although  there  is  complaint  about 
the  maximum  payments  per  case,  $500  and  $300,  most  complaints  are 
directed  at  the  hourly  rates.  Of  the  217  lawyers  who  responded  to  the 
question,  90  percent  stated  that  they  did  not  regard  the  Criminal  Jus¬ 
tice  Act  rates  as  adequate  compensation  for  their  services.  The  propor¬ 
tion  who  felt  that  the  $300  and  $500  maximum  “prevented  adequate 
compensation  in  more  than  a  small  minority  of  cases”  was  lower,  only 
slightly  over  half. 

It  is  not  surprising  that  judges  also  consider  the  Criminal  Justice 
Act  fees  inadequate,  and  react  by  treating  the  statutory  maximum 
hourly  rates  as  the  standard  compensation  in  most  cases.  One  chief 
judge  has  written : 

“My  colleagues  and  I  have  had  no  case  in  which  we  believed  we  were 
justified  in  allowing  less  than  the  maximum  rates,  since  the  average 
hourly  rates  for  comparable  work  by  retained  counsel  in  our  district 
far  exceed  the  maximum  rates  permitted  under  the  act.”  Timbers, 
“Judicial  Perspectives  on  the  Operation  of  the  Criminal  Justice  Act 
of  1964”  (42  N.Y.U.  L.  Rev.  55, 62  (1967) ) . 


The  Criminal  Justice  Act  plan  of  the  district  court  for  the  District 
of  Columbia  in  paragraph  XIII (A)  (1)  provides : 

“It  is  anticipated  that  the  maximum  rates  and  amounts  allowed 
under  the  statute  will  be  allowed  as  a  matter  of  course  since  the  aver¬ 
age  hourly  rates  and  amounts  for  comparable  work  in  the  District  of 
Columbia  by  competent  attorneys  far  exceed  the  maximum  compensa¬ 
tion  under  the  statute.” 

Our  own  observation  confirms  that  the  $10  and  $15  hourly  rates  are 
the  general  standard  for  compensation  under  the  act. 

Our  questionnaire  invited  the  Criminal  Justice  Act  panel  members 
in  10  districts  to  submit  suggestions  “regarding  improvements  in  the 
Criminal  Justice  Act.”  Almost  half  of  the  suggestions  urged  raising 
the  rates.  A  few  examples  of  these  attorney  comments,  quoted  from 
our  questionnaire  responses,  will  give  the  flavor  and  intensity  of  this 
sentiment. 

Southern  California 

“I  think  it  is  mandatory  to  provide  higher  fees.  Otherwise  get  too 
inexperienced  counsel.  Those  who  represent  for  moral  reasons  are 
squeezed  out — only  ‘hacks’  remain.” 

Eastern  Kentucky 

“The  rates  as  allowed  are  ridiculously  low  and  should  just  as  well 
either  be  made  to  conform  to  the  going  retained  counsel  rate  or 
abolished.  The  paperwork  alone  for  payment  seems  to  make  the  rate 
insufficient  for  merely  filling  it  out.” 

“Courts  don’t  know  which  cases  comes  up  next  and  don't  know  when 
the  tral  in  process  will  end  *  *  *.  Therefore,  court-appointed  counsel 
sit  and  wait.  This  time  is  uncompensated  time  under  the  Criminal  Jus¬ 
tice  Act.  That  is  a  crime  in  and  of  itself.” 

Western  M  ickigan 

“Counsel  should  be  paid  minimum  bar  rates.  Obligations  to  the 
Federal  Government  owed  by  counsel  are  paid  through  taxes  and 
possible  past,  present,  and  future  impressment  into  the  military  serv¬ 
ice,  not  bv  working  at  one-third  of  the  usual  rates,  which  could  be 
ruinous,  and  has  been.  Xo  practical  or  philosophical  arguments  can 
justify  this  kind  of  legal  thievery  of  a  lawyer’s  time.” 

“A  more  realistic  pay  schedule.  The  out-of-court  pay  schedule  is  less 
than  the  break-even  sum  needed  and  does  not  allow  for  profit.  The  in¬ 
court  pay  schedule  is  about  $2.50  above  the  break-even  figure,  and  $2.50 
is  not  much  profit  per  hour  for  a  lawyer.  The  court,  prosecutor,  court 
personnel,  and  all  others  connected  with  the  procedure  are  paid  a  full 
reasonable  salary.  It  is  only  the  Criminal  Justice  Act  attorney  who 
is  expected  to  donate  his  time  without  reasonable  compensation.” 

“The  paltry  fees  paid  make  the  cases  unattractive  to  buy  qualified 
lawyers.  I  would  recommend  a  minimum  fee  of  $100  and  an  hourly  rate 
of  $35  for  time  in  court  and  $30  per  hour  for  out-of-court  work.” 

Northern  Mississippi 

“I  am  not  in  sympathy  with  the  act.  A  public  defender  is  the  proper 
solution  to  the  problem.  The  act  is  a  form  of  enforced  slavery.” 

“I  feel  that  the  arbitrary  limits  should  be  removed  from  allowable 
attorney’s  fees.  The  attorney  is  the  only  professional  who  is  expected 
to  perform  services  for  government  at  less  than  the  going  rate.  I 
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believe  the  attorney  who  is  appointed  to  defend  the  indigent  accused 
should  be  selected  by  the  court  on  the  basis  of  his  experience  and 
demonstrated  ability  and  should  be  paid  the  full  value  of  his  services. 
This  is  the  only  way  the  indigent  accused  can  truly  have  the  ‘equal  pro¬ 
tection’  of  the  law.” 

“My  biggest  objection  is  that  the  $500  maximum  has  an  effect  of 
causing  appointed  counsel  to  try  to  stay  within  this  amount.  This  is 
especially  true  in  this  day  when  there  is  so  much  emphasis  from  the 
ABA,  and  so  forth,  on  office  management,  the  cost  of  doing  business, 
the  number  of  productive  hours  for  a  lawyer,  and  so  forth.  This  is 
bound  to  influence  a  lawyer  even  though  he  tries  t‘o  avoid  it.  Many 
clients  want  bills  itemized  as  to  hours,  but  no  other  client  sets  a 
maximum.” 

S  out  hem  New  Y  ork 

“If  a  Criminal  Justice  Act  system  is  important,  it  should  be  adequate 
in  compensation,  especially  since  only  a  very  small  segment  of  the  bar 
is  involved  *  *  *  .” 

“The  schedule  of  fees  is  wholly  inadequate  for  experienced  counsel 
*  *  *.  I  consider  it  demeaning  to  present  a  voucher  for  $50  to  $100. 
I  would  give  my  services  free.” 

Eastern  W ashington 

“I  recently  had  a  10- week  (over  3-month  period)  court  appointment. 
As  a  result,  my  practice  as  a  sole  practitioner  is  practically  gone.  I 
have  lost  my  clients  and  am  on  the  verge  of  going  out  of  practice  as  our 
courts  rule  this  is  required  charity  by  attorneys.  If  one  goes  out  of 
business,  that  is  tough.  At  this  time  I  do  not  know  if  I  will  survive.” 

The  National  Legal  Aid  &  Defender  Association  recently  added  its 
voice  to  this  cause,  declaring  that  the  hourly  rates  of  $15  and  $10  “are 
clearly  not  adequate”  and  resolving  that  the  hourly  rates  “be  increased 
to  amounts  which  will  be  adequate  compensation  for  the  time  spent  by 
counsel  and  which  will  be  in  keeping  with  the  experience  and  ability 
required  to  adequately  represent  the  defendant  and  his  interests.” 

Although  most  attorney  complaints  are  directed  at  the  hourly 
rates — which  touch  every  lawyer  who  performs  services  under  the 
act — we  believe  that  it  is  the  $500  maximum  that  is  responsible  for 
the  most  significant  financial  imposition  upon  the  bar.  The  lawyers 
who  have  been  hardest  hit  by  Criminal  Justice  Act  fee  limitations  are 
those  who  have  had  a  large  amount  of  time  that  is  totally  uncom¬ 
pensated.  If  a  lawyer  only  handles  cases  occasionally,  and  receives  half 
his  usual  hourly  rate  or  has  to  take  $500  for  $1,000  worth  of  time  (at 
Criminal  Justice  Act  rates),  he  can  probably  withstand  the  loss.  He 
would  probably  feel  just  as  injured  by  the  low  hourly  rates  as  by  the 
statutory  maximum.  But  lawyers  who  put  in  $3,000  or  $4,000  worth  of 
Criminal  Justice  Act  time  on  a  single  case  ought  to  be  able  to  get  ex¬ 
traordinary  compensation  for  all  of  their  time,  or  else  they  will  have 
an  immense  amount  of  unproductive  time  and  serious  financial  in¬ 
jury.  Another  group  of  lawyers  injured  by  the  $500  maximum  are 
those  who  have  a  considerable  number  of  Criminal  Justice  Act  cases 
that  exceed  the  $500  statutory  maximum  by  a  few  hundred  dollars, 
just  enough  to  reduce  their  average  hourly  rate  and  income  severely 
but  not  enough  to  make  a  good  case  for  extraordinary  compensation. 
This  is  the  plight  of  several  legal  aid  societies  (private  defenders) 
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whom  we  interviewed.  Their  complaint  was  directed  more  against 
the  maximum  compensation  per  case  than  against  the  hourly  rate, 
though  they  would  welcome  a  raise  in  either  area.  The  problem  posed 
by  another  kind  of  uncompensated  time,  time  spent  before  the  lawyer 
receives  his  Criminal  Justice  Act  appointment,  is  discussed  later  in 
this  part. 

Other  experienced  lawyers  have  condemned  the  $500  maximum  be¬ 
cause  it  encourages  counsel  to  do  a  mediocre  job  by  suggesting  that 
they  are  only  expected  to  put  in  30  to  40  hours  on  a  case,  whereas, 
in  their  opinion,  any  good  trial  lawyer  knows  that  it  takes  at  least 
100  hours  to  prepare  and  try  a  case,  especially  if  counsel  is  (as. many 
Criminal  Justice  Act  lawyers  are)  relatively  inexperienced  in  criminal 
trial  work. 

Our  questionnaires  revealed  two  other  opinions  of  interest.  About 
two-thirds  of  the  lawyers  felt  there  was  a  justifiable  distinction  be¬ 
tween  rates  for  time  spent  in  court  and  time  spent  out  of  court,  but 
only  slightly  more  than  half  felt  that  there  was  a  justifiable  distinc¬ 
tion  between  the  maximum  compensation  for  felonies  ($500)  and  mis¬ 
demeanors  ( $300 ) . 

Our  personal  investigations  of  Criminal  Justice  Act  rates  dis¬ 
closed  two  other  interesting  observations  bearing  on  lawyer  atti¬ 
tudes  toward  compensation  for  Criminal  Justice  Act  appointments. 
First,  there  was  considerable  sentiment  to  the  effect  that  the  felt  duty 
to  take  appointments  to  represent  needy  criminal  defendants  was  re¬ 
duced  in  direct  proportion  to  the  amount  of  compensation  offered. 
Thus,  there  was  thought  to  be  a  clear  moral  and  professional  duty 
to  take  an  uncompensated  court  appointment,  but  if  $10  to  $15  per 
hour  compensation  is  offered  and  there  are  lawyers  at  the  bar  who 
would  be  glad  to  receive  this  rate  (lawyers  generally  assume  there 
are),  many  lawyers  whose  time  is  gobbled  up  by  clients  who  pay  two 
or  three  times  that  rate  feel  far  less  obligation  to  accept  the  appoint¬ 
ment. 

Second,  and  more  disturbing,  other  lawyers  felt  that  the  quality  of 
service  rendered  under  a  Criminal  Justice  Act  appointment  was  subject 
to  pressure  relating  to  the  amount  of  available  compensation.  In  re¬ 
sponse  to  our  question,  “Do  you  believe  that  the  maximums  on  hourly 
rates  or  total  compensation  exert  pressure  on  counsel  to  recommend 
against  a  trial?”  Seventy-eight  of  the  190  lawyers  in  10  districts  (41 
percent)  answered  “Yes.” 

3.  Discussion  of  our  recommendations  on  Criminal  Justice  Act 
rates 

We  are  persuaded  that  some  adjustment  should  be  made  in 
the  amount  of  attorney  compensation  in  order  to  preserve  the  ideal 
suggested  by  the  Attorney  General’s  Committee:  “reasonable  com¬ 
pensation  for  the  assigned  lawyer  and  adequate  representation  for  his 
client.”  The. Allen  committee  thought  that  the  lowest  statutory  limit 
consistent  with  these  objectives  was  $15  per  hour.  Tf  that  amount  was 
necessary  in  1963,  it  is  no  less  necessary  in  1968.  We  would,  therefore, 
applaud  raising  the  rate  to  $15  per  hour  for  all  attorney  time  or,  better 
yeh  to  $15  per  hour  for  out-of-court  time  and  $’20  for  in-court  time. 
(Out-of-court  time  represents  about  two-thirds  and  in-court  time  rep¬ 
resents  about  one-third  of  the  time  currently  being;  vouehered  under 
the  act.)  Nevertheless,  we  consider  this  change  less  important  than 


raising  the  statutory  maxi  mums  or  making  some  of  the  other  compen¬ 
sation  adjustments  discussed  in  succeeding  sections  of  this  part. 

Maxim/um  total  compensation. — We  recommend  that  the  statutory 
maximum  total  compensation  (which  is  subject  to  increase  in  excep¬ 
tional  circumstances)  be  increased  to  $500  for  misdemeanors  and 
$1,000  for  felonies.  The  increase  for  misdemeanors  is  largely  a  for¬ 
mality,  since  there  have  been  very  few  misdemeanor  defenses  that  have 
exceeded  $300.  The  increase  for  felonies  is  an  important  reform  to 
avoid  the  implication  that  lawyers  are  expected  (and  the  possibility 
that  some  will  be  induced)  to  limit  their  efforts  for  their  Criminal 
Justice  Act  clients  to  about  40  hours,  an  amount  well  below  that 
usually  necessary  for  a  vigorous  effort  in  a  case  that  is  going  to  trial. 
By  raising  the  limit  to  $1,000,  the  act  will  be  allowing  compensation 
for  about  80  hours,  a  more  realistic  approximation  of  the  amount 
frequently  required  for  an  adequate  defense. 

Raising  the  statutory  maximum  total  compensation  should  prove 
far  less  expensive  than  raising  the  hourly  rates.  An  increase  of  $5 
per  hour  for  both  in-court  and  out-of-court  rates  (from  an  average 
of  $12  to  an  average  of  $17  per  hour)  would  increase  the  amount  dis¬ 
bursed  for  attorney  compensation  by  about  40  percent,  which  would 
amount  to  an  increase  of  over  $1  million  on  the  basis  of  the  fiscal 
1967  amount  budgeted  for  attorney  compensation.  (Figures  on  actual 
expenditures  are  set  out  in  the  appendix.)  An  increase  in  the  maximum 
compensation,  while  it  would  relieve  hardship  in  individual  instances, 
would  be  far  less  expensive.  Looked  at  from  the  standpoint  of  national 
totals  rather  than  in  terms  of  hardship  on  individual  attorneys,  the 
number  of  compensation  claims  that  approach  the  statutory  maximum 
total  compensation  is  quite  small.  Our  sample  of  Criminal  Justice  Act 
vouchers,  summarized  later  in  this  part,  shows  that  only  5  percent  of 
the  vouchers  for  compensation  and  expense  exceed  $450.  This  is  cor¬ 
roborated  by  the  number  of  requests  for  extraordinary  compensation 
(in  excess  of  $500).  With  over  60  percent  of  the  attorneys  appointed 
in  fiscal  1967  already  paid,  as  of  September  30,  1967,  there  had  been 
only  about  200  applications  for  compensation  in  excess  of  $500. 
Increasing  that  to  400  to  allow  for  claims  yet  to  be  submitted,  and 
doubling  it  further  for  cases  where  counsel  scaled  back  their  com¬ 
pensation  requests  to  $500  rather  than  apply  for  extra  compensation, 
we  estimate  there  were  not  more  than  about  800  cases  out  of  21.000 
during  fiscal  1967  where  the  attorney  compensation  would  exceed  $500. 
If  the  additional  amount  actually  paid  in  these  800  cases  by  reason 
of  the  increased  maximum  would  be  increased  as  much  as  $300  on  the 
average,  the  total  cost  of  increasing  the  maximum  would  be  only 
$240,000  per  year,  less  than  25  percent  of  the  cost  of  increasing  the 
hourly  rates  by  $5  each.  Now  that  we  have  had  enough  experience 
with  the  act  to  make  fairlv  reliable  estimates  of  the  cost  of  raising 
the  maximum  in  this  manner,  we  feel  that  such  an  increase  is  justified. 

We  have  no  recommendations  concerning  the  additional  maximum 
imposed  by  court  action  in  the  District  of  Columbia  Court  of  General 
Sessions.  There  an  attorney,  under  the  usual  Criminal  Justice  Act 
rates  and  procedures,  can  receive  up  to  $25  for  a  preliminary  hearing, 
$100  for  a  misdemeanor,  and  $150  for  a  negligent  homicide.  In  order 
to  receive  compensation  in  excess  of  those  amounts  he  must  satisfy  the 
chief  judge  of  this  court  that  the  case  is  an  appropriate  one  for 
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extraordinary  compensation.  We  have  insufficient  information  about 
this  subject  to  make  any  recommendation  concerning  it. 

C ompensation  at  local  rates. — Some  have  suggested  that  Criminal 
Justice  Act  rates  be  tied  to  local  fee  schedules  in  the  manner  used  in 
medicare  or  in  “Judicare”  arrangements  for  furnishing  civil  legal  aid. 
For  instance,  the  act  might  provide  that  attorneys  receive  75  percent 
of  the  prevailing  local  fee  for  their  Criminal  Justice  Act  representa¬ 
tion.  That  scheme  would  have  the  advantage  of  putting  all  lawyers  in 
the  country  on  a  similar  fraction  of  their  usual  compensation,  rather 
than  the  present  system  where  the  maximum  hourly  Criminal  J ustice 
Act  fees  (which  virtually  everyone  requests  and  receives)  are  propor¬ 
tionately  more  adequate  in  some  areas  than  in  others.  Despite  this 
advantage,  we  feel  that  the  administrative  difficulties  and  opportuni¬ 
ties  for  abuse  are  so  great  that  we  cannot  recommend,  on  the  basis  of 
our  present  information,  that  Congress  adopt  a  plan  of  compensation 
at  a  fraction  of  local  rates. 

B.  Waivers  of  compensation 

In  contrast  to  the  predominant  view  in  favor  of  increased  compen¬ 
sation,  some  lawyers  deliberately  take  less  than  the  act  provides. 

1.  Waiving  compensation  by  adjusting  hours 

Waiver  sometimes  happens  when  counsel  deliberately  report  or  seek 
compensation  for  less  time  than  they  actually  spent  because  they  are 
sure  that  either  the  district  judge  or  the  circuit  chief  judge  would  not 
approve  the  excess  over  $500  even  if  they  went  to  the  trouble  of  seeking 
approval,  or  that  the  additional  amount  would  not  be  worth  the  trouble 
and  delay  of  seeking  extraordinary  approval.  Or  clerks  may  advise  or 
pressure  lawyers  to  modify  their  claim  in  this  manner.  According  to 
our  interviews  this  is  relatively  common  where  the  Criminal  Justice 
Act  time  is  between  $500  and  about  $800,  especially  where  the  chief 
circuit  judge  is  known  to  disapprove  requests  for  extraordinary  com¬ 
pensation  of  such  amounts.  Such  a  waiver  can  hardly  be  termed 
voluntary. 

A  related  type  of  waiver,  which  is  voluntary,  is  the  practice,  said  to 
be  common  in  a  few  districts,  of  the  attorney’s  reporting  less  hours  on 
his  Criminal  Justice  Act  compensation  voucher  than  he  actually  spent, 
even  where  the  dollar  amount  of  his  time  did  not  exceed  the  statutory 
maximum  total  per  defendant.  We  have  no  data  on  how  common  that 
practice  may  be. 

2.  Failing  to  submit  vouchers 

The  only  waiver  practice  on  which  we  have  some  hard  data  is  the 
situation  where  attorneys  waive  compensation  altogether  by  failing  to 
submit  vouchers.  Following  is  the  available  Administrative  Office 
Information  on  that  practice. 
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WAIVERS  OF  COMPENSATION  BY  CRIMINAL  JUSTICE  ACT  COUNSEL  APPOINTED  IN  DISTRICT  COURTS,  FISCAL  1969 

AND  1967 


1966  1967 

fiscal  year  fiscal  year 

(as  of  (as  of 

June 30,  1967)  Sept. 30, 1967) 


Defendants  for  whom  counsel  was  appointed  and  whose  appointment  has  not  been 

terminated. . . . . . . . - .  15,309  20,709 

Less  defendants  whose  counsel's  claims  are  still  outstanding . . . .  —1, 441  —7, 301 


Subtotal,  defendants  whose  Criminal  Justice  Act  counsel  have  been  paid  or  have 

waived  compensation,  to  date . . . . . . . .  13,868  13,408 

Less  defendants  whose  Criminal  Justice  Act  counsel  have  been  paid . .  —12,587  —13,013 


Defendants  whose  Criminal  Justice  Act  counsel  have  waived  compensation,  to  date..  1,281  395 

Percent  waiver  (of  total  defendants  for  whom  counsel  paid  or  waived  compensation,  to 
date) _ _ _ _ _ _ _ _ _ _ _  9  3 


Source:  Administrative  Office  reports  to  Judicial  Conference  Committee  to  Implement  Criminal  Justice  Act,  Aug.  8, 1967, 
and  Nov.  3,  1967. 

The  percent  of  waiver  in  fiscal  1966,  9  percent,  is  more  reliable  than 
the  1967  figure,  since  most  of  the  vouchers  for  1966  appointments  have 
now  been  paid,  whereas  about  one-third  of  the  1967  vouchers  are  still 
outstanding,  and  many  of  them  will  doubtless  be  waived. 

Counsel  frequently  choose  to  waive  compensation  simply  by  failing 
to  SLTbmit  their  compensation  voucher,  Criminal  Justice  Act  4.  This 
practice  is  vexing  to  the  Administrative  Office,  which  receives  the 
appointment  order  and  keeps  the  case  open  and  appropriated  funds 
available  for  payment  until  the  compensation  voucher  (or  formal 
waiver)  is  submitted.  Last  summer  the  Administrative  Office  asked 
district  court  clerks  to  contact  attorneys  in  all  outstanding  1966  ap¬ 
pointments  to  ascertain  the  status  of  their  appointed  cases.  That  effort 
brought  forth  many  waivers.  It  also  produced  several  suggestions,  to 
be  discussed  later,  that  attorneys  who  intend  to  waive  compensation 
be  required  to  file  a  form  signifying  this  fact  promptly  upon  comple¬ 
tion  of  the  representation. 

Our  attorney  questionnaires  give  some  confirmation  of  the  foregoing 
waiver  figures,  and  some  explanation  of  why  attorneys  waive  com¬ 
pensation.  The  questions  and  the  number  who  checked  each  answer 
are  shown  below. 

“Have  you  completed  representation  under  a  Criminal  Justice  Act 
appointment  for  which  you  have  not  yet  submitted  a  voucher  for 


compensation  ? 

Yes  (32).  No.  (123). 

“If  yes,  check  as  many  reasons  as  applicable. 

“  ( a)  Intend  to  submit  voucher,  but  haven’t  gotten  around  to  it_ _  ( 13 ) 

u(b)  Intended  to  submit  voucher,  but  overlooked  it  until  the 

time  for  filing  had  passed _  (1) 

“(c)  The  amount  would  be  so  small  that  it  isn’t  worth  the 

trouble  of  filing _  ( 11 ) 

u(d)  The  delay  in  paying  vouchers  is  so  long  that  unless  the 

amount  i s  large,  it  isn ’t  worth  the  trouble  of  filing _  (3) 

“(c)  I  deliberately  refrain  from  filing,  at  least  as  to  a  small 
number  of  cases,  because  I  consider  a  certain  amount  of  free 
indigent  representation  part  of  my  professional  responsi¬ 
bility  _  (10) 

“(/)  Other  (please  explain) ” _  (3) 


Source  :  Supplemental  questionnaire  to  defense  attorneys,  questions  25  and  26,  appendix. 
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It  appears  from  this  small  sample  that  about  two-thirds  of  the  panel 
counsel  who  had  completed  Criminal  Justice  Act  representation  and 
not  submitted  a  voucher  intended  to  waive  compensation.  About  half 
of  this  group  were  waiving  because  the  amount  of  the  voucher  was  so 
small  that  it  wasn’t  worth  filing,  and  about  half  because  they  consid¬ 
ered  a  certain  amount  of  free  indigent  representation  part  of  their 
professional  responsibility. 

Some  of  this  data  was  confirmed  by  information  obtained  by  inter¬ 
views  in  individual  districts.  For  example,  the  Legal  Aid  and  De¬ 
fender  Society  of  Greater  Kansas  City,  which  handles  almost  all  of  the 
Criminal  Justice  Act  appointments  in  Kansas  City,  Mo.,  advised  us 
that  its  policy  is  not  to  submit  a  claim  for  compensation  or  expenses 
where  they  have  not  expended  more  than  1  hour  of  attorney  time. 
Many  Criminal  Justice  Act  panel  attorneys  in  northern  Illinois  stated 
that  they  waived  compensation  in  some  cases  where  the  compensation 
was  very  small.  (The  figure  usually  cited  was  $25.)  Typically  these  are 
cases  that  are  terminated  shortly  after  appointment,  such  as  removal 
proceedings,  UFAP’s  (unlawful  flight  to  avoid  prosecution),  and 
initial  pleas  of  guilty. 

An  examination  of  the  Administrative  Office  waiver  of  compensation 
figures  also  discloses  some  interesting  contrasts  on  a  district-by-district 
basis.  The  254  waivers  of  compensation  in  the  District  of  Columbia  in 
1966  were  over  three  times  the  rate  of  waiver  in  the  rest  of  the  coun¬ 
try,  a  result  largely  attributable  to  the  fact  that  lawyers  employed 
bv  the  Legal  Aid  Agency  of  the  District  of  Columbia  receive  about 
25  percent  of  the  Criminal  Justice  Act  appointments  in  this  district 
but  are  ineligible  to  receive  and  routinely  waive  compensation  under 
the  act.  (Legal  Aid  Agency  counsel  are  apparently  given  Criminal 
Justice  Act  appointments  to  have  the  eligibility  test  on  record  in  order 
to  permit  counsel  to  obtain  other  resources  (such  as  transcripts)  under 
this  or  other  Federal  legislation.)  In  addition,  Prettyman  fellows, 
graduate  lawyers  engaged  in  criminal  defense  work  in  the  District  of 
Columbia,  routinely  waive  compensation  in  all  of  their  Criminal  Jus¬ 
tice  Act  appointments. 

In  several  other  districts  the  rate  of  waiver  was  even  higher,  over 
20  percent  of  the  total  number  of  cases  in  which  the  voucher  was  paid. 
One  district,  where  compensation  has  been  either  paid  or  waived  on 
virtually  all  of  the  1966  appointments,  has  a  rate  of  waiver  of  25  per¬ 
cent.  Our  inquiries  elicited  the  following  explanation.  The  chief  judge 
of  this  district  is  known  to  feel  that  the  idea  of  compensation  for  in¬ 
digent  representation  is  contrary  to  fundamental  principles  of  justice, 
since  the  bar  should  bear  this  burden.  (We  had  reports  of  several  other 
district  judges  who  felt  this  way  also.)  At  the  conclusion  of  Criminal 
Justice  Act  cases  this  judge  usually  makes  a  speech  saying  he  always 
appreciates  the  efforts  of  lawyers  who  represent  indigents  “ without 
compensation .”  [Emphasis  his.]  Lawyers  from  several  law  firms  in 
this  district  have  indicated  that  they  do  not  dare  submit  Criminal  Jus¬ 
tice  Act  vouchers  for  cases  tried  before  this  judge,  and  they  think  the 
bar  generally  understands  this.  Although  compensation  is  paid  for 
Criminal  Justice  Act  representation  in  this  district,  it  is  predominantly 
(or  perhaps  exclusively)  for  cases  heard  by  other  judges  in  the  district. 
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C.  District  court  review  of  compensation  claims 

Our  inquiries  have  satisfied  us  that  district  judges  have  been  ex¬ 
tremely  conscientious  in  reviewing  Criminal  Justice  Act  vouchers  for 
lawyer  compensation.  Earlier  discussion  (pt.  6,  Administrative  Bur¬ 
den)  has  already  referred  to  the  minority  who  have  even  carried  this 
to  the  point  of  verifying  reported  in-court  and  some  out-of-court  time 
bv  independent  examination  of  court  records  or  inquiry  of  prosecutors. 
More  common,  if  not  universal,  is  a  careful  review  of  the  voucher  it¬ 
self.  with  frequent  reduction  in  the  number  of  hours  approved  for  com¬ 
pensation,  or  occasional  reductions  from  the  maximum  hourly  rate  de¬ 
manded  for  certain  tasks  deemed  relatively  unproductive  for  the 
defense. 

The  most  frequent  reduction  concerns  legal  research.  Thus,  it  is  re¬ 
ported  that  judges  in  the  district  of  Connecticut  have  disallowed  part 
of  the  claim  in  about  10  percent  of  the  vouchers  submitted,  virtually 
always  because  the  judge  feels  that  the  lawyer  should  not  have  spent 
so  much  time  in  legal  research.  This  is  more  common  for  an  experienced 
lawyer  in  a  relatively  simple  case  where  the  client  pleaded  guilty,  and 
less  common  where  the  attorney  was  an  inexperienced  one  who  actu¬ 
ally  needed  more  research  to  prepare  himself.  Frequently  a  judge  will 
ask  the  clerk  to  check  with  the  lawyer  about  a  claim  that  seems  exces¬ 
sive,  as  where  the  attorney  has  claimed  14  hours  of  research  time  in  an 
auto  theft  case  in  which  he  pleaded  his  client  guilty  and  made  few  or 
no  motions  before  doing  so.  Judges  in  Detroit  reportedly  disallowed  an 
average  of  2  hours  per  lawyer  m  the  first  78  vouchers  submitted  for 
fiscal  1966,  including  reductions  from  34  to  5  and  38  to  8  hours  in  two 
cases. 

D.  Payment  in  excess  of  maximum  per  defendant  in  “ extraordinary 

c  i  reams  tances  ’  ’ 

1.  Practices 

By  far  the  most  litigated  provision  of  the  Criminal  Justice  Act 
is  the  one  providing  that — 

“In  extraordinary  circumstances,  payment  in  excess  of  the  limits 
stated  herein  may  be  made  if  the  district  court  certifies  that  such 
payment  is  necessary  to  provide  fair  compensation  for  protracted  rep¬ 
resentation,  and  the  amount  of  the  excess  payment  is  approved  b}^  the 
chief  judge  of  the  circuit.” 

Most  judges  have  been  quite  closefisted  in  the  administration  of 
this  provision,  but  not  as  much  as  one  would  infer  from  reading  the 
published  opinions. 

Published  opinions,  of  which  there  are  many,  generally  construe 
this  exception  narrowly.  Only  three  of  the  17  opinions  which  we  ex¬ 
amined  approved  compensation  in  excess  of  $500.  In  the  other  14 
the  pattern  was  typically  that  the  district  court  had  approved  amounts 
in  excess  of  the  maximum,  but  the  chief  judge  of  the  circuit  scaled 
the  compensation  back  to  $500  with  an  opinion  concluding  that  the 
statutory  standard  had  not  been  met.  The  crucial  factor  seemed  to  be 
that  the  amount  of  time  spent  in  the  representation  was  insufficient. 
The  opinions  sometimes  refer  to  the  nature  of  the  case  in  making  this 
determination.  E.g.,  United  States  v.  Pope ,  251  F.  Supp,  234,  239 
CD.  Xeb.  1966)  (5-week  trial  with  “exacting  and  exhausting”  re¬ 
sponsibility  of  defending  capital  charge;  $9,735  compensation  ap- 
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proval).  But  more  often  it  is  an  extraordinary  amount  of  time  spent 
m  preparation  and  trial  that  is  held  to  satisfy  the  requirements  of 
the  statute.  E.g.,  United  States  v.  Dodge ,  260  F.  Supp.  929  (S.D. 
N.Y.  1966)  (48  hours  out  of  court  and  17  court  days  on  trial;  $1,800 
compensation  approved)  ;  United  States  v.  Hanralian ,  260  F.  Supp. 
728  (D.C.D.C.  1966)  (70  hours  in  court  and  48  hours  out  of  court; 
$1,000  approved). 

A  Third  Circuit  decision,  United  States  v.  Owens ,  256  F.  Supp.  861 
(W.D.  Pa.  1966),  is  illustrative  of  the  test  employed.  In  denying  ex¬ 
cess  compensation  and  fixing  $500  as  the  maximum  compensation  for 
three  lawyers  who  had  each  submitted  vouchers  of  slightly  over  $1,000 
for  about  35  hours  of  preparation  and  over  40  hours  in  court,  the  chief 
judge  declared  that  to  invoke  the  statutory  exception  the  case  “must 
involve  an  extraordinarily  lengthy  trial,  or,  by  reason  of  its  intricacies 
or  novelty,  an  extraordinary  amount  of  time  out  of  court  so  that  it 
would  be  highly  unjust  to  limit  the  attorney’s  compensation  to  $500.” 
Id.  at  863.  Other  courts  have  used  the  phrase  “grossly  unjust”  or  indi¬ 
cated  that  the  time  spent  must  be  “considerably  in  excess”  of  that  re¬ 
quired  in  the  usual  case.  The  rough  yardstick  that  divides  the  three 
published  opinions  granting  extra  compensation  from  the  13  opinions 
denying  it  is  a  total  attorney  output  of  about  100  or  more  hours  on 
the  case. 

These  published  opinions  help  to  explain  why  some  attorneys  appar¬ 
ently  prefer  to  submit  claims  for  only  $500  (even  where  their  Criminal 
Justice  Act  time  was  as  much  as  $1,000)  rather  than  to  suffer  the  delay 
and  minimal  chance  of  success  thought  to  be  entailed  in  submitting 
claims  for  excess  compensation.  For  example,  numerous  attorneys  in 
the  Second  and  Seventh  Circuits  gave  us  their  opinion  that  a  claim  for 
under  $1,000  had  no  chance  at  all;  if  not  scaled  back  to  $500  by  the 
district  judge  it  would  surely  be  dropped  to  that  level  by  the  chief 
judge  of  the  circuit. 

The  most  complete  statement  on  the  necessary  content  of  applica¬ 
tions  for  excess  compensation  is  the  following  passage,  quoted  with 
approval  in  United  States  v.  Naples ,  266  F.  Supp.  608,  609n  (D.C.D.C. 
1967)  : 

“Whenever  an  assigned  attorney  seeks  compensation  in  excess  of  the 
statutory  limits  *  *  *,  a  detailed  affidavit  should  be  submitted  which 
shows  not  only  the  time  spent  in  hours  but  also  the  nature  of  the  crime 
charged,  the  disposition  of  the  case,  the  manner  in  which  the  time  was 
spent,  the  necessity  therefore,  and  any  other  facts  which  tend  to  demon¬ 
strate  ‘extraordinary  circumstances.’  ” 

An  examination  of  the  Administrative  Office  reports  on  extra  com¬ 
pensation  paid  suggests  that  the  overall  practice  may  be  considerably 
more  lenient  than  the  foregoing  opinions  suggest.  It  may  be  that  dis¬ 
trict  judges  and  circuit  chief  judges  tend  to  publish  opinions  in  cases 
where  they  deny  compensation,  especially  borderline  cases,  but  supply 
no  opinion  when  they  grant  it.  This  random  speculation  is  confirmed 
by  the  fact  that  only  three-seventeenths  of  the  published  opinions  ap¬ 
prove  excess  compensation,  whereas  it  is  apparently  granted  in  about 
one-third  of  the  applications. 

For  fiscal  1967  (through  September  30, 1967)  district  judges  had  de¬ 
nied  (limited  to  $500)  140  claims  for  extra  compensation,  varying 
from  $502.50  to  $1,950.50.  The  number  of  excess  compensation  claims 
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granted  by  them  and  by  the  chief  circuit  judges  during  that  same  pe¬ 
riod  was  57.  For  fiscal  1966  (through  June  30,  1967)  the  Administra¬ 
tive  Office  paid  a  total  of  123  approved  claims  for  extra  compensation 
in  felonies.  (It  paid  only  four  for  misdemeanors.)  These  are  only  the 
amounts  approved:  there  is  no  published  information  on  the  extent  to 
which  the  district  judge  and  circuit  judge  had  scaled  down  the  attor¬ 
ney's  request  before  approving  it.  But  there  is  evidence  that  the  amount 
of  scaling  down  was  not  excessive,  at  least  on  a  national  basis. 

We  believe  that  the  willingess  to  approve  excess  compensation  in  an 
amount  between  $500  and  $1,000 — rather  than  scaling  it  all  the  way 
back  to  $500 — is  an  important  index  of  the  degree  of  leniency  in  grant¬ 
ing  excess  compensation  requests.  Of  the  123  excess  compensation 
claims  approved  for  fiscal  1966,  75  were  for  less  than  $1,000.  For 
fiscal  1966  and  fiscal  1967  (through  September  30,  1967)  every  circuit 
has  approved  a  significant  number  and  proportion  of  excess  compensa¬ 
tion  claims  of  less  than  $1,000  in  felonies  except  the  Sixth  Circuit  (no 
approvals),  and  the  Second  Circuit  (only  2  out  of  13  approvals  were 
for  less  than  $1,000).  Most  of  the  approved  payments  of  less  than 
$1,000  were  between  $800  and  $999,  except  in  the  Ninth  Circuit,  which 
seems  to  be  the  most  lenient  circuit  for  excess  compensation.  (During 
fiscal  1966  the  Ninth  Circuit  had  50  out  of  the  national  total  of  123 
approved  claims  for  excess  compensation  and  39  of  the  national  total 
of  75  that  were  for  less  than  $1,000.)  In  fiscal  1966  through  June  30, 
1967,  and  fiscal  1967  through  September  30,  1967,  the  Ninth  Circuit 
approved  72  claims  for  excess  compensation;  57  were  for  less  than 
$1,000,  and  31  of  these  were  for  less  than  $700.  We  believe  the  leniency 
in  the  Ninth  Circuit  is  partly  attributable  to  the  presence  and  efforts 
of  private  defender  agencies,  of  which  they  have  at  least  three,  who 
are  particularly  hard  hit  financially  unless  their  excess  compensa¬ 
tion  requests- — even  those  for  $550  to  $700 — are  granted.  One  of  these 
defenders  told  us  he  had  never  had  a  request  denied,  even  when  he 
asked  for  only  $525. 

2.  Recommendation 

The  present  administration  of  compensation  for  cases  in  which  the 
attorney’s  Criminal  Justice  Act  time  falls  between  $500  and  $1,000  is 
discriminatory.  In  many  cases  attorneys  are  encouraged  by  published 
opinions,  by  scuttlebutt,  or  by  clerks  of  court,  to  forget  the  time  over 
$500.  In  other  cases  we  found  that  clerks,  on  their  own  authority,  re¬ 
duced  the  claims  to  $500  before  submitting  them  to  the  district  judges. 
Some  district  judges  and  quite  a  few  circuit  judges  routinely  disallow 
any  attorney  compensation  claim  between  $500  and  $1,000.  On  the 
other  hand,  some  district  judges  and  circuit  chief  judges  apparently 
exercise  considerable  leniency  in  approving  such  claims,  as  submitted. 
As  a  result,  lawyers  in  some  districts  or  circuits  are  working  for  average 
rates  of  50  percent  to  80  percent  of  those  paid  to  lawyers  in  other  dis¬ 
tricts  or  circuits  for  cases  with  between  $700  and  $1,000  worth  of  time. 
This  disparity  should  be  reduced. 

The  discrimination  could  be  cured  in  several  different  ways. 

(1)  Increase  the  statutory  maximum  to  $1,000  as  we  have  already 
recommended.  We  prefer  this  alternative,  which  would  take  care  of 
most  of  the  problem,  since  most  of  the  excess  compensation  cases  fall 
in  this  area. 
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(2)  Amend  the  Criminal  Justice  Act  to  incorporate  a  more  definite 
standard.  For  example,  an  amendment  might  authorize  compensation 
in  extraordinary  circumstances  upon  a  finding  that  “such  payment  is 
necessary  to  provide  fair  compensation  for  extended  or  complex  repre¬ 
sentation.”  We  consider  this  alternative  unlikely  to  succeed  in  cor¬ 
recting  the  present  discriminations. 

(3)  Publish  guidelines  trying  to  establish  uniformity  in  applica¬ 
tion  of  the  statutory  exception. 

(4)  Amend  the  Criminal  Justice  Act  to  authorize  district  judges 
to  approve  excess  compensation  claims,  up  to  a  certain  amount,  without 
review  from  the  circuit.  In  this  manner,  the  time  necessary  for  proc¬ 
essing  excess  compensation  requests  would  be  reduced,  and  a  circuit 
chief  judge  who  was  excessively  stringent  about  approving  excess 
compensation  would  affect  fewer  lawyers  in  the  circuit.  This  alterna¬ 
tive  should  be  adopted  even  if  the  maximum  is  raised  to  $1,000.  Dis¬ 
trict  judges  might  be  authorized  to  approve  excess  compensation  up 
to  $2,000,  with  amounts  over  that  sum  also  needing  the  concurrence 
of  the  chief  judge  of  the  circuit. 

II.  THE  TIME  FOR  WHICH  COMPENSATION  IS  ALLOWABLE 

A.  Travel  time 

The  Judicial  Conference  Committee  To  Implement  the  Criminal 
Justice  Act  has  adopted  one  guideline  on  the  appropriateness  of  com¬ 
pensation  payments  for  attorney’s  time.  It  concerns  time  spent  in  travel 
performed  on  and  after  March  11, 1966 : 

“'When  the  travel  time  of  an  attorney  from  his  office  to  and  from 
court  is  1  hour  or  more,  the  court  in  its  discretion,  after  taking  into 
consideration  all  the  surrounding  circumstances,  may  allow  compensa¬ 
tion  for  time  spent  in  such  travel  at  a  rate  not  exceeding  $10  per  hour ; 
provided,  that  such  travel  is  solely  on  the  performance  of  duties  in 
representing  a  defendant  pursuant  to  an  appointment  under  the 
Criminal  Justice  Act  of  1964,  and  that  compensation  shall  be  allowed 
only  for  time  spent  in  travel  during  the  normal  working  hours  of  the 
attorney’s  office.”  (1966  Administrative  Office  Report  .51,  52.) 

We  endorse  the  propriety  of  compensating  lawyers  for  travel  time. 
This  is  particularly  necessary  in  order  to  encourage  lawyers  who  have 
been  appointed  by  the  commissioner  at  some  outlying  location  to 
continue  to  represent  the  defendant  when  his  case  is  transferred  to  the 
district  court,  even  though  this  means  driving  50  to  100  miles  to 
arraignments  and  other  court  proceedings.  (The  reasons  for  favoring 
continuity  of  counsel  in  this  circumstance  were  discussed  in  part  4, 
Appointment  of  Counsel.)  One  problem  remains,  however.  When  the 
necessity  of  traveling  in  certain  widespread  districts  is  coupled  with 
the  present  low  statutory  maximum  of  $500,  there  will  be  cases  where 
counsel  in  districts  that  call  for  extensive  travel  are  at  a  significant 
disadvantage  compared  with  counsel  in  a  similar  case  in  a  district 
where  long  travel  is  not  required.  If  counsel  in  both  districts  spend 
about  $500  worth  of  time  on  representation  other  than  travel,  but 
one  counsel  has  an  additional  $100  for  10  hours  of  travel  (this  is  only 
three  roundtrips  of  3  hours  each,  which  must  be  a  frequent  occurrence 
where  counsel  travels  50-100  miles  for  appearance  at  the  district  court) , 
his  average  hourly  return  will  be  much  lower  since  he  will  have  little 
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if  any  chance  for  approval  of  the  excess.  One  way  to  solve  this  dis¬ 
crimination  would  be  amend  the  act  so  that  travel  time  would  be  in 
addition  to  the  statutory  maximum.  A  better  way  would  be  to  raise  the 
statutory  maximum  to  $1,000  for  felonies,  as  we  have  recommended, 
since  this  would  allow  total  compensation,  including  travel,  in  all  but 
a  relatively  few  situations. 

B.  Waiting  time  and  early  representation 
The  compensation  reforms  that  we  consider  most  necessary,  to 
avoid  injustice  and  to  prevent  unfavorable  effect  on  the  quality  of 
service  rendered  under  the  act,  are  measures  to  compensate  lawyers 
for  time  spent  waiting  in  court  for  appointments  and  for  services 
rendered  to  the  client  prior  to  their  appointment.  Neither  of  these  is 
presently  compensable.  Early  in  the  history  of  the  act  the  Committee 
To  Implement  the  Criminal  Justice  Act  advised  the  Judicial  Con¬ 
ference  of  its  opinion  that  time  spent  in  court  by  an  attorney  waiting 
to  receive  an  assignment  under  the  Criminal  Justice  Act  is  not  com¬ 
pensable  under  the  act.  The  administrative  office  has  followed  that 
policy,  and  as  a  corollary  has  of  course  disallowed  any  compensation 
request  for  time  spent  in  behalf  of  the  client  before  the  attorney  was 
appointed. 

1.  Services  prior  to  appointment 

If  attorneys  cannot  receive  compensation  for  services  performed 
prior  to  their  appointment  this  may  encourage  appointing  authorities 
to  appoint  counsel  sooner,  a  result  we  welcome.  In  Los  Angeles,  for 
example,  the  arraignment  and  plea  judge  on  arraignment  day  first  calls 
all  cases  where  there  may  be  appointment  of  counsel,  and  appoints  the 
duty-day  lawyers  present  in  the  courtroom.  Then  he  passes  these  Crimi¬ 
nal  Justice  Act  cases  and  deals  with  the  remainder  of  the  calendar 
before  coming  back  to  them.  During  the  interim  the  lawyers  can 
consult  with  their  clients,  and  they  are  paid  for  any  waiting  time  since 
they  have  been  appointed  and  are  waiting  for  the  additional  call.  As 
indicated  in  our  discussion  in  part  4,  “Appointment,”  we  would  prefer 
having  trial  counsel  appointed  even  earlier  in  this  district,  at  the 
commissioner’s  hearing.  But  so  far  as  compensation  is  concerned,  the 
practice  followed  at  the  arraignment  is  a  good  one  for  any  duty-day 
arrangement,  in  court  or  before  the  commissioner. 

An  undesirable  result  that  may  follow  from  the  rule  that  attorneys 
cannot  be  compensated  for  services  rendered  prior  to  their  appoint¬ 
ment  is  that  attorneys  may  be  encouraged  to  delay  the  performance  of 
essential  services  until  they  are  appointed  so  that  they  can  receive 
compensation  for  their  efforts.  IVe  have  had  enough  reports  of  such 
postponements  to  believe  that  this  fear  is  not  illusory.  Normally,  of 
course,  an  attorney  would  properly  refrain  from  any  activity  in  behalf 
of  a  client  prior  to  formal  court  appointment.  But  the  constitutional 
necessity  of  providing  “early  representation”  in  advance  of  appear¬ 
ance  before  the  commissioner,  for  police  lineups  or  questioning,  for 
example,  suggests  the  kind  of  difficulties  that  will  arise  with  increas¬ 
ing  frequency.  Legal  aid  lawyers  who  handle  a  large  proportion  of  the 
appointments  in  certain  Federal  districts  are  already  available  for  and 
performing  this  service,  and  district  courts  without  such  private 
defenders  will  have  to  begin  experimenting  with  some  sort  of  arrange¬ 
ments  by  which  counsel  can  be  furnished  to  needy  defendants  at  these 
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early  stages.  Such  experimentation  should  be  encouraged,  and  provid¬ 
ing  compensation  is  an  excellent  means  of  encouragement. 

Recommendation. — At  least  in  those  circumstances  where  counsel 
is  later  appointed  under  the  Criminal  Justice  Act,  he  should  be  able 
to  include  in  his  Criminal  Justice  Act  compensation  voucher  all  time 
spent  serving  this  client,  before  the  appointment  as  well  as  after.  If 
the  lawyer  who  provided  early  representation  is  not  later  appointed 
under  the  Criminal  Justice  Act,  he  should  be  compensated  by  some 
other  means,  perhaps  by  the  waiting-time  arrangement  suggested 
below,  or  in  the  form  of  a  subsection  (e)  service  or  a  subsection  (d) 
reimbursable  expense  arranged  by  the  appointed  attorney. 

The  Criminal  Justice  Act  would  probably  have  to  be  amended  to  per¬ 
mit  such  payments.  By  referring  to  “services  other  than  counsel”  sub¬ 
section  (e)  probably  excludes  all  payments  for  services  by  other  than 
the  appointed  attorney.  And  subsection  (d)  probably  precludes  pay¬ 
ment  for  time  expended  in  many  forms  of  early  representation 
(whether  by  appointed  counsel  or  another  counsel)  since  it  requires 
that  attorneys’  claims  specify  “the  time  expended,  services  rendered, 
and  expenses  incurred  while  the  case  was  pending  before  the  U.S. 
commissioner  or  court  *  *  There  would  be  no  case  pending  in  many 
instances  where  a  person  needed  assistance  at  a  lineup  or  during  ques¬ 
tioning  by  F ecleral  officers. 

2.  Waiting  time 

The  failure  to  compensate  attorneys  for  time  spent  waiting  in  court 
for  Criminal  Justice  Act  appointments  is  a  serious  injustice  to  attor¬ 
neys  who  serve  under  one  of  the  numerous  duty-day  arrangements. 
Some  of  these  involve  legal  aid  (private  defender)  attorneys,  and 
others  involve  private  counsel. 

Some  duty-day  attorneys  ignore  the  restriction.  Thus,  we  found 
three  districts  where  attorneys  made  a  practice  of  prorating  their  wait¬ 
ing  time  among  the  appointments  received  or  cases  heard  during 
the  days  or  hours  that  they  were  in  court,  or  before  the  commissioners 
on  their  duty-day  assignments,  regardless  of  whether  the  particular 
waiting  time  was  related  to  those  cases.  (This  method  is,  of  course 
unavailable  if  the  lawyer  doesn’t  receive  an  appointment  or  doesn’t 
work  on  any  Criminal  Justice  Act  case  to  which  he  can  charge  the 
waiting  time.)  For  example,  a  legal  aid  (private  defender)  lawyer 
who  spent  3  hours  waiting  in  court  for  Criminal  Justice  Act  appoint¬ 
ments,  including  the  5  minutes  it  took  to  get  a  trial  date  on  one  Criminal 
Justice  Act  case,  charged  the  whole  3  hours  to  the  one  case,  explaining 
in  defense  of  this  practice  (which  he  followed  as  a  matter  of  routine f. 
“You’ve  got  to  charge  someone — we  can’t  work  on  the  basis  of  5  minutes 
compensation  for  a  whole  morning.”  Such  claims  are  invariably  paid, 
either  because  the  practice  is  expressly  approved  by  the  reviewing 
judge  or  because  there  is  no  practical  way  to  detect  such  irregularities 
on  review  of  the  voucher. 

Duty-day  lawyers  in  other  districts  follow  the  committee’s  guideline 
charging  for  waiting  time  only  when  it  is  directly  related  tcT essential 
business  in  a  case  in  which  they  have  already  been  appointed.  This  re¬ 
sults  in  a  great  deal  of  uncompensated  time  by  legal  aid  (private  de¬ 
fender)  lawyers  and  private  counsel  who  participate  in  duty-dav  ar¬ 
rangements  before  court  and  commissioner.  This  is  regrettable  since 
it  discourages  the  duty-day  type  of  appointed  counsel  arrangement 
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which  is  ideally  suited  lor  providing  representation  to  defendants  who 
need  counsel  in  advance  of  their  appearance  for  appointment.  It  is  also 
unjust  and  unfair  to  legal  aid  societies  and  private  counsel  who  bear  the 
expense  of  this  idle  time.  The  injustice  was  effectively  protested  in  this 
unsolicited  letter  from  a  New  Mexico  lawyer : 

“Yesterday  afternoon  I  was  advised  by  the  clerk  of  the  Federal  court 
to  appear  at  9  :00  o'clock  this  morning  for  arraignment  proceedings  to 
represent  indigent  persons.  I  left  my  office  at  8 :30  a.m.  and  arrived  at 
9:00  o'clock  in  the  courtroom.  I  was  in  the  courtroom  until  11:00 
o'clock,  and  then  returned  to  my  office  at  approximately  11 :30. 

“The  Judicial  Conference  of  the  United  States  Committee  To  Imple¬ 
ment  the  Criminal  Justice  Act  has  advised  us  that  time  spent  in  court 
v' citing  to  receive  an  assignment  is  not  compensable  under  the  act.  On 
this  particular  day  assignment  was  not  made.  As  things  worked  out 
in  the  courtroom,  I  was  there  2  hours  waiting  for  assignment.  It  was 
through  no  fault  of  the  court  that  this  took  place,  and  the  court  has  no 
control  over  events  that  work  out  this  way.  The  court  must  have  counsel 
ready,  and  sometimes  indigents  do  not  ask  for  counsel  and  prefer  to 
make  a  plea  without  advice  of  counsel.  Nevertheless,  attorneys  all  over 
the  country  leave  their  offices  for  these  purposes  and  are  not  com¬ 
pensated  for  their  time. 

“I  am  sure  I  do  not  have  to  explain  to  you  how  important  our  time 
is  to  us.  There  is  an  ever-increasing  burden  to  represent  indigents  in 
our  State  courts  without  compensation,  except  where  a  small  sum  is  al¬ 
lowed  for  capital  cases.  The  professional  man  today  is  in  a  rebellious 
mood  when  he  surveys  his  office  needs,  his  expenses,  including  taxes, 
and  Federal  waste,  and  then  is  asked  to  give  time  that  he  does  not 
have — and  time  for  the  lawyer  is  money. 

“I  urge  you  to  consider  this  in  your  studies  and  recommend  we  be 
paid  for  the  time  we  are  away  from  our  offices  when  called  by  the  court, 
whether  assigned  or  not.  I  am  sure  the  Government  can  rely  on  the  good 
judgment  of  the  court  in  these  matters.” 

Recommendation. — The  act  should  be  amended  to  permit  payment, 
at  the  in-court  rate,  for  time  spent  waiting  in  court  or  before  the  Com¬ 
missioner  for  Criminal  Justice  Act  appointments  under  a  duty-day 
arrangement  established  pursuant  to  the  district  court  Criminal  Jus¬ 
tice  Act  plan,  as  approved  by  the  judicial  council  of  the  circuit.  In 
approving  these  plans,  and  in  approving  the  vouchers  for  compensa¬ 
tion,  the  judiciary  can  be  counted  upon  not  to  require  or  authorize 
waiting  time  compensation  for  an  excessive  number  of  attorneys,  or 
under  circumstances  where  the  volume  of  needy  defendants  is  so  si  ight 
that  having  a  lawyer  on  duty  waiting  m  court  or  at  the  Commissioner 
is  unjustified.  It  is  difficult  to  estimate  the  cost,  of  this  reform,  but  it 
should  not  prove  too  burdensome  if  carefully  administered.  Los  An¬ 
geles,  whose  1,490  Criminal  Justice  Act  appointments  in  1967  was  the 
highest  of  any  district  in  the  country,  presently  operates  a  duty-day 
arrangement  with  six  lawyers  at  each  Monday  arraignment,  and  with 
one  lawyer  for  3  hours  each  day,  Monday  through  Friday,  before  the 
IT.S.  commissioner.  Chicago,  with  626  appointments,  uses  one  lawyer 
per  day  on  an  all-day  basis.  Various  divisions  in  eastern  Kentucky  use 
a  duty-day  arrangement  with  one  or  more  lawyers  on  hand  all  day, 
but  only  during  the  few  weeks  that  the  court  is  in  session  in  that  divi¬ 
sion.  With  proper  scheduling,  a  reasonably  inexpensive  duty-day  ar- 
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rangement  can  be  worked  out  for  districts  that  need  this  method.  Not 
all  of  the  time  of  duty-day  counsel  will  be  compensable  as  waiting 
time,  since  once  they  are  appointed  and  spend  time  in  connection  with 
an  appointed  case  the  time  is  properly  chargeable  to  that  case. 

III.  THE  PROPOSED  MINIMUM  FEE  ARRANGEMENT 

A  significant  number  of  persons  whom  we  contacted  in  interviews 
and  questionnaires  favored  the  idea  of  having  a  minimum  fee  available 
for  every  Criminal  Justice  Act  case,  which  the  attorney  might  choose 
instead  of  the  fees  obtainable  by  Criminal  Justice  Act  rates.  The  mini¬ 
mum  fee  might  be  administered  by  having  a  box  on  the  Criminal  Jus¬ 
tice  Act  compensation  form  (C.J.A.  4),  which  the  attorney  could  sim¬ 
ply  check  to  signify  the  following : 

“The  representation  has  been  completed,  and  the  undersigned  elects 
to  receive  the  minimum  fee  of  $XX.OO  in  lieu  of  submitting  the  req¬ 
uisite  information  for  hourly  charges.” 

The  principal  arguments  for  the  minimum  fee  are:  (1)  It  would 
dispense  with  a  considerable  amount  of  bookkeeping  on  the  part  of 
attorneys  and  the  Administrative  Office  of  the  U.S.  Courts.  (It  would 
reduce  the  administrative  office  workload  because  it  should  cut  down 
the  number  of  attorneys  who  simply  fail  to  file  vouchers  for  small 
amounts,  thus  necessitating  expensive  and  burdensome  efforts  to  run 
them  down  to  verify  that  their  compensation  has  been  waived  so  that 
the  case  can  be  closed.)  (2)  It  would  also  be  helpful  in  a  financial  way 
to  hard-pressed  Legal  Aid  Society  attorneys  who  presently  handle  a 
large  number  of  Criminal  Justice  Act  appointments  on  a  volume  basis. 
Many  of  their  vouchers  are  of  such  small  amount  that  any  conceivable 
maximum  would  have  to  be  larger.  Hence,  the  use  of  a  minimum  fee 
would  augment  their  income.  (3)  The  Wisconsin  judicare  civil  legal 
aid  arrangement  financed  by  the  Office  of  Economic  Opportunity  re¬ 
cently  moved  away  from  its  prior  exclusive  reliance  on  hourly  rates 
(subject  to  specified  maximum  amounts),  and  specified  minimum  fees 
in  certain  kinds  of  litigation  (divorce,  bankruptcy  and  certain  probate 
matters).  We  were  informed  that  this  was  clone  because  hourly 
rates  “penalized  the  attorney  who  was  efficient  and  could  handle  the 
problem  speedily,  as  he  was  paid  on  a  per  hour  basis,  whereas  the  in¬ 
experienced  attorney  [who  took  a  longer  time]  was  paid  on  the  maxi¬ 
mum  or  minimum  bar  fee  schedule.” 

A  minimum  fee  has  important  disadvantages,  as  well.  One  disadvan¬ 
tage  is  that  in  order  to  have  an  amount  large  enough  to  obviate  book¬ 
keeping  and  achieve  the  other  advantages  in  a  significant  number  of 
cases,  the  minimum  would  have  to  be  so  high  that  it  would  materially 
increase  the  compensation  in  cases  involving  a  really  insignificant 
amount  of  time.  Minimum  fees  might  also  encourage  lawyers,  es¬ 
pecially  in  cases  that  can  be  disposed  of  quickly,  to  gloss  over’dif- 
ficulties  and  neglect  essential  tasks  in  the  interest 'of  reducing  the  time 
investment  necessary  to  claim  the  minimum  fee. 

A  little  over  half  of  the  218  lawyers  who  responded  to  our  ques¬ 
tionnaire  about  this  subject  favored  a  minimum  fee.  The  amount  sug¬ 
gested  most  frequently— by  almost  half  of  the  lawyers— was  $100,  ex¬ 
cept  in  northern  Illinois,  where  more  than  half  of  those  responding 
suggested  $75  or  less,  perhaps  because  these  lawyers’  experience  with 
duty-day  arrangements  on  a  high-volume  basis' had  convinced  them 
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that  business  could  be  done  on  a  somewhat  lower  minimum  than  oc¬ 
curred  to  lawyers  in  districts  that  usually  parceled  out  appointments 
on  a  one-at-a-time  basis. 

To  provide  information  on  the  amount  that  would  be  desirable  to 
specify  as  a  minimum  fee,  if  that  course  were  adopted,  we  took  a  sam¬ 
ple  of  773  Criminal  Justice  Act  Form  -Fs  (“Voucher  for  Compensation 
and  Expenses  of  Appointed  Counsel”)  submitted,  approved  bjr  the 
district  courts,  and  paid  by  the  Administrative  Office  on  5  days  in 
1966  and  1967.  The  results  are  shown  in  the  following  table: 

AMOUNTS  CLAIMED  ON  SAMPLE  OF  773  VOUCHERS  FOR  PAYMENT  OF  ATTORNEY  COMPENSATION  AND 
EXPENSES  UNDER  CRIMINAL  JUSTICE  ACT,  1966  AND  1967  > 


Amount  of  voucher  (Criminal  Justice  Act  4) 


Number  of  Percent  of 

vouchers  in  total 

this  category 


$0.01  to  $10- . . . . . . . . . - . . .  19  2 

$10.01  to  $20 . 57  7 

$20.01  to  $30 _ _ - . . . . . .  80  10 

$30.01  to  $40. . . 61  8 

$40.01  to  $50 . 60  8 


Subtotal  for  $50  or  less. . . . . . . . .  35 

$50.01  to  $60. . 50  7 

$60.01  to  $70 . 43  6 

$70.01  to  $80 . 33  4 

$80.01  to  $90 . 33  4 

$90.01  to  $100 . 34  4 


Subtotal  for  $50.01  to  $100.. . . . . . .  25 

$100.01  to  $150.... . 111  14 

$150.01  to  $200 . 56  7 

$200.01  to  $250 . 37  5 

$250.01  to  $300 . 22  3 

$300.01  to  $350 . 16  2 

$350.01  to  $400. . 15  2 

$400.01  to  $450 . 12  2 

$450.01  to  $500. . . 22  3 

$500.01  to  $1,000... . 8  1 

$1,000  and  over _ _ _ _ _ _ _ _  4  1 


Subtotal  for  $100.01  and  over . . . . . . . .  40 


Total . . . . . . .  773  100 


■  These  vouchers  were  for  appointments  made  in  fiscal  years  1966  and  1967.  When  paid,  vouchers  are  filed  by  date  of 
payment.  The  773  vouchers  examined  in  this  sample  consisted  of  all  vouchers  paid  on  the  following  5  dates:  July  22, 1966; 
Oct.  28, 1966;  Mar.  31,  1967;  May  18, 1967 ;  Aug.  4, 1967.  In  quantity  this  sample  is  almost  3  percent  of  the  25,600  Criminal 
Justice  Act  4  vouchers  paid  by  the  Administrative  Office  from  the  effective  date  of  the  act  through  Sept.  30,  1967. 

Source:  Sample  conducted  for  this  study. 


As  pointed  out  earlier,  the  average  Criminal  Justice  Act  compen¬ 
sation  voucher  has  been  about  $130.  Our  sample  shows  that  this  aver¬ 
age  is  somewhat  misleading,  that  only  14  percent  of  the  vouchers  are 
for  $100-150,  and  that  far  more  than  half  of  the  vouchers  are  for  less 
than  the  average.  In  fact,  about  60  percent  are  for  $100  or  less  in 
amount,  and  over  a  third  are  for  $50  or  less.  On  the  basis  of  the  figures 
in  this  table,  we  recommend  that  if  a  minimum  fee  is  adopted,  it 
should  not  exceed  $50.  A  minimum  fee  of  $100,  for  example,  would 
increase  the  amount  of  compensation  in  over  half  of  the  vouchers  sub¬ 
mitted;  a  fee  of  $50  would  raise  over  one-third,  but  the  amount  of  the 
increase  would  be  smaller. 

Despite  the  substantial  sentiment  in  favor  of  a  minimum  fee,  we 
recommend  against  it.  We  feel  that  the  risks  of  abuse  and  discrimina¬ 
tion  (between  high  and  low  volume  and  high  and  low  fee  districts) 
are  too  high,  and  that  the  prospects  of  advantage  in  decreased  ad- 
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ministrati ve  burden  are  too  speculative  to  justify  it.  Other  reforms 
of  the  compensation  scheme  are  less  risky  and  more  closely  related 
to  efforts  to  improve  the  quality  of  representation. 

IV.  THE  EFFECT  OF  AMOUNTS  PAID  TO  CRIMINAL  JUSTICE  ACT  COUNSEL  RY 

THE  DEFENDANT 

Subsection  (f)  of  the  act  provides  that  no  person  or  organization 
“may  request  or  accept  any  payment  or  promise  of  payment  for  as¬ 
sisting  in  the  representation  of  a  defendant”  except  as  authorized  or 
directed  by  the  court.  Criminal  Justice  Act  form  7  is  the  order  for 
such  payment.  In  addition,  Criminal  Justice  Act  form  4,  the  voucher 
for  compensation  of  appointed  counsel,  has  a  section  where  counsel 
is  required  to  describe  any  compensation  or  reimbursement  applied 
for  or  received  in  the  case.  The  original  guidelines  suggested  by  the 
Judicial  Conference  Committee  to  implement  the  Criminal  Justice 
Act  included  the  following : 

“Subsection  (f )  of  the  act  gives  to  the  court  the  control  of  any  pay¬ 
ments  ‘from  or  on  behalf  of  a  defendant.’  The  committee  recommends 
that  all  payments  made  by  the  defendant,  particularly  to  court-ap¬ 
pointed  counsel,  be  strictly  controlled  to  the  end  that  total  compen¬ 
sation  to  court -appointed  counsel  and  to  others  not  exceed  the  maxi¬ 
mum  permitted  by  the  act.”  “Judicial  Conference  Report,”  TI.R.  Doc. 
No.  62,  89th  Congress,  first  session,  7  (1965). 

Most  district  court  Criminal  Justice  Act  plans  carry  out  the  sug¬ 
gestion  of  the  committee  by  including  the  following  provision  : 

“In  such  event  the  amount  paid  [by  the  defendant]  shall  be  con¬ 
sidered  by  the  Court  in  determining  the  total  compensation  to  be  al¬ 
lowed  to  such  attorney.” 

Whether  their  plans  contain  this  provision  or  not,  all  district 
courts  of  which  we  are  aware  figure  an  attorney’s  compensation  at 
Criminal  Justice  Act  rates,  and  then  deduct  any  amounts  he  has  re¬ 
ceived  from  other  sources  in  determining  the  amount  of  payment  they 
should  order  from  the  Treasury. 

We  have  already  suggested  that  we  do  not  read  subsection  (f)  of 
the  act  or  any  other  subsection  as  imposing  this  ceiling  on  attorney 
compensation.  (See  “Eligibility  and  Partial  Eligibility,”  Part  III.) 
The  only  dollar  limitations  on  attorney  compensation  appear  in  sub¬ 
section  (d),  which  we  read  as  applying  solely  to  amounts  paid  out  of 
the  U.S.  Treasury.  Accordingly,  we  suggest  at  page  51  that  when 
the  court  finds  that  the  defendant  has  resources  in  excess  of  those 
necessary  to  provide  for  himself  and  his  family  (as  defined  in  our 
discussion  of  eligibility),  the  defendant  he  ordered  to  pay  the  ex¬ 
cess  resources  to  his  appointed  counsel,  and  that  counsel  could  retain 
that  amount  as  his  full  fee;  except  that  if  the  total  time  counsel  ex¬ 
pends  (computed  at  the  rates  specified  in  the  Criminal  Justice  Act), 
plus  expenses,  exceeds  the  amount  received  from  the  defendant,  coun¬ 
sel  could  apply  under  the  Criminal  Justice  Act  for  the  difference.  By 
this  means,  counsel  could  receive  an  overall  total  compensation  in  ex¬ 
cess  of  the  Criminal  Justice  Act  maximum  compensation,  but  if  any 
portion  of  counsel’s  fee  was  paid  from  the  Treasury,  all  of  his  time 
would  have  to  be  computed  at  the  Criminal  Justice  Act  rates,  and  the 
amount  received  from  the  Treasury  could  not  exceed  the  statutory 
maximum  unless  authorized  by  the  means  provided  in  the  act. 
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V.  COMPENSATION  PROBLEMS  CAUSED  BY  MORE  THAN  ONE  COUNSEL 

A.  In  capital  case 

A  defendant  accused  of  a  capital  offense  is  entitled  to  the  appoint¬ 
ment  of  two  counsels.  (18  United  States  Code,  section  3005).  The  Judi¬ 
cial  Conference  Committee  To  Implement  the  Criminal  Justice  Act  has 
advised  that  in  such  instances  “each  attorney  would  be  entitled  to 
claim  compensation  not  to  exceed  $500  without  the  necessity  of  ap¬ 
proval  by  the  chief  judge  of  the  circuit,  even  though  the  aggregate  of 
the  two  claims  exceed  $500.”  (1966  Administrative  Office  Report  14.) 

/>.  Where  more  than  one  counsel  appointed  in  noncapital  case 

1.  Can  more  than  one  attorney  be  appointed  to  serve  simulta¬ 
neously  in  a  noncapital  case  f 

The  words  of  the  act  are  somewhat  ambiguous  on  the  permissibility 
of  appointing  more  than  one  lawyer  in  a  noncapital  case.  The  issue 
is  different  from,  though  it  is  sometimes  intertwined  with,  the  question 
of  whether  a  separate  statutory  maximum  compensation  applies  to 
each  attorney  who  serves  on  a  case  or  whether  a  single  maximum  ap¬ 
plies  to  all  of  them.  The  latter  question  is  discussed  in  the  next  section. 

In  early  discussions  on  the  subject  of  multiple  appointments,  the 
Judicial  Conference  Committee  To  Implement  the  Criminal  Justice 
Act  concluded  that  the  act  seemed  to  contemplate  that  only  one  lawyer 
would  be  appointed  and  compensated  in  a  noncapital  case.  Letter  of 
Warren  Olney  III,  Director  of  the  Administrative  Office,  to  Emanuel 
Celler,  chairman,  Committee  on  the  Judiciary,  House  of  Representa¬ 
tives,  dated  June  15,  1967.  But  the  committee  also  advised  that  there 
was  no  objection  to  two  or  more  lawyers  sharing  a  single  fee  for  serv¬ 
ice.  Ibid.  The  Administrative  Office  has  followed  that  policy,  which 
amounts  to  a  somewhat  laissez  faire  attitude  toward  the  appointment 
of  more  than  one  lawyer,  but  a  stern  rule  that  only  one  fee  will  be 
granted.  The  Administrative  Office  implements  this  policy  by  taking 
the  position  that  the  first  counsel  appointed  is  the  Criminal  Justice  Act 
counsel,  and  that  the  second  counsel  is  associate  counsel  to  whom  no 
Criminal  Justice  Act  compensation  is  allowable.  The  associate  counsel 
must  look  to  the  Criminal  Justice  Act  lawyer  to  share  his  fee,  or  he 
will  go  uncompensated.  This  approach  presumably  prevents  the  pay¬ 
ment  of  multiple  fees  in  cases  where  one  lawyer  is  merely  an  under¬ 
study  for  the  other,  or  where  their  efforts  are  essentially  duplicative, 
but  it  is  somewhat  at  odds  with  what  many  courts  are  doing  about 
joint  appointments. 

Some  courts  have  ignored  the  idea  that  the  second  lawver  was  asso- 
ciate  counsel  and  entitled  to  no  Criminal  Justice  Act  payment.  In 
United  States  v.  Kingston ,  256  F.  Supp.  859,  860  (W.D.  Pa.  1966),  a 
circuit  chief  judge  held  it  permissible  to  make  joint  appointments  in 
a  noncapital  case.  In  Pinckney  v.  United  States ,  Civ.  No.  2461-65; 
Crim.  No.  1203-63  (D.C.  D.C.  Dec.  29,  1966),  the  court  cited  the 
Kingston  ruling  with  approval,  and  then  went  so  far  as  to  enter  an 
order  appointing  an  associate  counsel  retroactively  and  providing  that 
he  could  submit  a  claim  for  Criminal  Justice  Act  compensation  jointly 
with  counsel  previously  appointed.  Similarly,  the  written  Criminal 
Justice  Act  plans  of  no  less  than  27  district  courts  provide  that  the 
court  may,  in  its  discretion,  appoint  two  or  more  attorneys  to  repre¬ 
sent  the  defendant  [simultaneously]  in  a  noncapital  case,  but  that  they 
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must  split  a  single  statutory  fee  among  themselves.  These  district  plans 
have  been  in  effect  long  enough,  and  the  precedents  for  appointment 
of  more  than  one  counsel  in  a  noncapital  case  have  gone  unchallenged 
long  enough,  that  the  Judicial  Conference  Committee  must  be  under¬ 
stood  to  have  acquiesced  in  the  idea  that  more  than  one  counsel  can 
be  appointed  in  a  noncapital  case,  so  long  as  the  total  compensation 
for  all  counsels  does  not  exceed  the  amount  payable  if  only  one  lawyer 
had  been  appointed. 

2.  Statutory  maximum  ap plies  to  attorneys  jointly 

The  Judicial  Conference  Committee  has  frequently  advised  that  if 
more  than  one  counsel  works  on  the  same  case,  the  statutory  maximum 
compensation  applies  to  them  jointly,  so  that  the  total  compensation  for 
both  could  not  exceed  $500  unless  the  case  qualified  for  extraordinary 
compensation.  This  policy  has  been  adhered  to  by  the  Administrative 
Office,  and,  so  far  as  we  are  aware,  it  has  been  approved  by  all  judges 
who  have  published  opinions  on  the  subject ;  1967  Administrative  Office 
Report  78;  United  States  v.  Kingston ,  256  F.  Supp.  859  (W.D.  Pa. 
1966)  ;  Pinckney  v.  United  States ,  Civ.  Action  No.  2461-65;  Crim.  No. 
1203-63  (District  Court  of  the  District  of  Connecticut  Dec.  29,  1966). 
Although  the  words  of  the  act  are  somewhat  ambiguous  on  this  ques¬ 
tion,  this  construction  is  the  preferable  one.  Otherwise,  the  act  would 
be  open  to  abuse  by  excessive  appointment,  and  attorneys  might  be 
tempted,  once  their  expended  time  had  reached  the  statutory  maximum, 
to  withdraw  so  that  new  counsel  could  be  appointed.  The  current  inter¬ 
pretation  is  also  consistent  with  legislative  history  to  the  effect  that  the 
statutory  limitations  applied  to  the  case  and  not  to  the  attorney,  110 
Cong.  Rec.  447  (1964). 

The  district  court  Criminal  Justice  Act  plans  have  carried  out  this 
policy  unfailingly.  All  of  the  plans  reproduce  the  provision  in  subsec¬ 
tion  (c)  of  the  act  to  the  effect  that  the  commissioner  or  the  court  may 
substitute  one  appointed  counsel  for  another  at  any  stage  of  the  pro¬ 
ceedings,  and  then  almost  all  of  them  go  on  to  provide  that  under  such 
circumstances  the  total  compensation  paid  to  all  attorneys  must  not 
exceed  the  single  maximum.  The  27-district  provision  referred  to  in 
the  preceding  section,  which  authorizes  joint  appointments  in  non¬ 
capital  cases  but  provides  that  counsel  must  split  a  single  statutory  fee, 
also  carries  out  this  policy. 

3.  How  the  policy  is  administered 

It  is  easier  to  hold  that  there  is  a  single  statutory  maximum  for 
multiple  counsel  than  it  is  to  administer  that  rule. 

If  counsel  are  appointed  to  serve  simultaneously,  then  the  compen¬ 
sation  vouchers  may  be  submitted  jointly,  as  suggested  in  the  preceding 
section,  and  the  only  problem  is  how  to  divide  the  statutory  compensa¬ 
tion  if  the  overall  total  exceeds  the  amount  of  maximum  or  approved 
compensation  (as  would  frequently  be  the  case  with  joint  counsel ) . 

The  same  problem  arises  if  one  appointed  counsel  is  substituted  for 
another.  What  should  be  the  rule  for  dividing  fees  if  the  overall  total 
exceeds  the  amount  of  maximum  or  approved  compensation?  When 
this  problem  came  before  the  Judicial  Conference  Committee  to  Imple¬ 
ment  the  Criminal  Justice  Act,  they  resolved  “that  either  the  two  at¬ 
torneys  involved  should  make  an  agreement  on  the  division  of  the  fee 
or  that  the  court  should  direct  an  appropriate  division  in  approving 
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the  voucher”  (1967  Administrative  Office  Report  78).  In  one  case  from 
the  district  of  Connecticut,  the  Administrative  Office  suggested  that 
the  maximum  approved  fee  could  be  allocated  between  counsel  in  pro¬ 
portion  to  the  time  they  had  expended  on  the  case,  unless  they  agreed 
to  a  different  allocation. 

In  the  case  of  substituted  counsel,  of  which  there  are  many,  espe¬ 
cially  in  certain  districts  (see  pt.  4,  “Appointments”) ,  there  is  a  special 
mechanical  or  coordination  problem  in  combining  the  two  vouchers, 
perhaps  submitted  as  much  as  2  years  apart  (if  the  first  was  for  a 
commissioner  representation  and  the  second  was  for  a  trial  concluded 
over  a.  year  later),  to  assure  that  the  overall  total  compensation  does 
not  exceed  the  statutory  or  approved  amount.  In  the  district  of  Con¬ 
necticut,  there  was  one  case  where  counsel  had  used  up  and  was  paid 
the  statutory  maximum  before  a  second  counsel  was  appointed,  so  the 
second  counsel,  who  finished  the  case,  was  entitled  to  no  compensation 
whatever.  To  prevent  a  repetition  of  that  result,  the  clerk  in  that  dis¬ 
trict  is  currently  holding  all  compensation  vouchers  in  cases  where 
counsel  has  been  substituted,  and  submitting  them  all  together  when 
the  representation  is  concluded  and  all  are  available.  Several  district 
court  Criminal  Justice  Act  plans  dictate  that  procedure  by  specifying 
that  compensation  claims  shall  not  be  submitted  until  after  disposi¬ 
tion  of  the  case  in  the  district  court. 

Although  holding  up  all  compensation  vouchers  until  the  case  is 
concluded  is  somewhat  burdensome,  we  are  unable  to  suggest  a  better 
system  of  administering  the  statutory  maximum  in  cases  where  counsel 
is  substituted.  It  is  certainly  not  feasible  for  the  Administrative  Office 
to  perform  this  cross-checking  function.  Aside  from  the  volume  of 
vouchers  with  which  they  have  to  deal,  the  task  needs  to  be  done  in 
the  district  where  the  amount  of  compensation  is  fixed  and  approved 
in  the  first  instance. 

C .  Appointed  counsel  substituted  for  retained  counsel 

Sometimes  counsel  originally  retained  will  be  unable  to  continue 
the  representation  in  that  capacity,  and  the  defendant  will  be  eligible 
for  appointed  counsel.  If  new  counsel  is  appointed,  as  at  least  12  dis¬ 
trict  plans  presently  seem  to  require,  then  there  is  no  problem  with 
compensation.  The  new  counsel  works  against  the  statutory  maximum, 
just  as  if  he  had  been  appointed  originally  (without  regard  to  amounts 
previously  paid  to  the  retained  counsel) . 

But  what  if  counsel  originally  retained  is  appointed  to  continue  the 
representation  as  Criminal  Justice  Act  counsel  l  Almost  all  of  the  dis¬ 
trict  court  plans  which  allow  appointment  of  a  previously  retained 
attorney  provide  that  the  total  compensation  paid  to  him  shall  not 
exceed  the  amount  permitted  by  the  act  (see  page  188).  This  means 
that  counsel  who  has  originally  been  retained  will  be  required  to  per¬ 
form  the  Criminal  Justice  Act  portion  of  his  representation  for 
nothing,  if  he  originally  received  at  least  the  statutory  maximum  and 
if  there  is  no  basis  for  extraordinary  compensation. 

We  think  it  preferable  to  treat  the  amounts  a  defendant  has  already 
paid  to  counsel  in  a  retained  capacity  the  same  as  amounts  that  the 
court  orders  the  defendant  to  pay  at  the  outset  under  subsection  (f). 
With  respect  to  that  situation,  we  have  already  recommended  (see  page 
50)  that  in  the  event  the  total  time  spent  on  the  case,  computed  at 
Criminal  Justice  Act  rates,  exceeds  the  amount  already  paid  to  counsel, 
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counsel  should  be  able  to  apply  under  the  Criminal  justice  Act  for  the 
difference,  subject  to  the  Criminal  Justice  Act  maximum  on  amounts 
paid  out  of  the  Treasury. 

D.  Retained  counsel  substituted  for  appointed  counsel 

There  are  also  compensation  problems  if  counsel’s  Criminal  Justice 
Act  appointment  is  terminated  because  it  turns  out  that  the  defendant 
is  ineligible  for  Criminal  Justice  Act  representation,  and  then  the 
defendant  seeks  to  engage  the  same  counsel  on  a  retained  basis.  Al¬ 
though  there  is  no  statutory  warrant  for  applying  the  Criminal  Jus¬ 
tice  Act  statutory  maximum  and  rates  to  this  private  arrangement,  it 
has  been  urged  that  the  court  should  exercise  some  authority  to  impose 
a  ceiling  on  the  private  fee  because  the  court  was  responsible  for  getting 
the  defendant  together  with  this  particular  lawyer.  As  suggested 
earlier,  we  feel  that  the  court  should  exercise  no  authority  in  this 
respect.  This  subject  was  discussed  under  part  three,  “Partial  Eligi¬ 
bility.” 

E.  Payment  for  the  work  of  a  partner  or  law  firm  associate 

In  United  States  v.  Naples ,  260  F.  Supp.  608  (District  Court  of  the 
District  of  Connecticut  1967),  a  Criminal  Justice  Act  compensation 
voucher  was  filed  on  behalf  of  a  law  firm,  without  indication  of  the 
amount  of  time  that  had  been  devoted  to  the  case  by  the  lawyer  actually 
appointed.  The  chief  judge  returned  the  application  without  approval 
(subject  to  resubmission  with  appropriate  information)  because  the 
act  authorized  compensation  only  for  the  time  and  services  rendered 
by  the  “attorney  appointed  pursuant  to  this  section.”  The  opinion 
quotes  approvingly  from  a  communication  to  that  same  effect  from 
the  Judicial  Conference  Committee  To  Implement  the  Criminal  Justice 
Act. 

Although  there  is  considerable  sentiment  to  change  this  ruling,  we 
do  not  recommend  the  change.  If  counsel  who  is  appointed  needs  as¬ 
sistance,  he  can  petition  the  court  to  appoint  associate  counsel,  whose 
time  should  be  compensated  as  discussed  earlier.  If  counsel  does  not 
care  to  seek  a  Criminal  Justice  Act  appointment  for  his  associate, 
or  if  the  appointment  is  refused,  he  can  still  obtain  assistance  from 
partners  and  associates,  but  only  at  the  price  of  having  their  time 
uncompensated.  This  will  discourage  delegation  of  work  on  Criminal 
Justice  Act  appointments,  as  it  should.  In  the  course  of  trying  to 
upgrade  the  quality  of  lawyers  serving  on  Criminal  Justice  Act  ap¬ 
pointments,  courts  and  administrators  must  pay  close  attention  to  the 
experience  and  qualifications  of  panel  attorneys.  Their  effort  could 
easily  go  for  naught  if  these  panel  attorneys  were  at  liberty  to  sub¬ 
contract  their  appointments  and  receive  compensation  for  the  work 
of  less  experienced  men. 

We  found  one  instance  where  this  policy  was  presently  being 
thwarted.  An  attorney  in  one  of  the  legal  aid  societies  (private  de¬ 
fenders)  that  takes  Criminal  Justice  Act  appointments  advised  us  that 
they  brought  in  outside  counsel  when  they  were  very  busy,  had  those 
lawyers  work  on  Criminal  Justice  Act  appointments  given  to  the  chief 
attorney,  paid  them  a  salary,  and  then  vouchered  their  time  just  as  if 
the  work  had  been  done  by  the  chief  attorney.  The  outside  counsel 
might  have  been  just  as  experienced  as  the  chief  attorney,  but  even  if 
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this  were  true,  the  practice  is  a  bad  one  because  it  could  easily  lead  to 
abuses. 

The  practice  of  seeking  Criminal  Justice  Act  compensation  for  dele¬ 
gated  legal  work,  which  we  disapprove,  is  significantly  different  from 
the  suggestion  that  compensation  be  available  for  early  representation 
performed  by  counsel  other  than  the  attorney  who  is  given  the  Crim¬ 
inal  .Justice  Act  appointment  in  the  case,  which  we  approve  (see  page 
184).  The  lawyer  performing  the  early  representation  would  not  have 
been  chosen  by  the  counsel  who  was  later  appointed,  and  the  first  lawyer 
would  be  compensated  only  when  the  early  representation  was  carried 
out  under  a  plan  approved  by  the  judicial  council,  which  should  insure 
the  participation  of  lawers  as  experienced  as  those  on  the  Criminal 
Justice  Act  panel  in  the  district.  Finally,  compensated  representation 
by  a  lawyer  other  than  the  one  ultimately  appointed  may  be  the  only 
feasible  way  to  provide  early  representation. 

VI.  CONTENT,  SUBMISSION,  AND  PAYMENT  OF  VOUCHERS 

A.  When  vouchers  are  submitted 

The  first  sentence  of  subsection  (d)  of  the  act  provides  that  the 
attorney  shall  be  compensated  or  reimbursed  for  expenses  “at  the  con¬ 
clusion  of  the  representation  or  any  segment  thereof  *  *  A  num¬ 
ber  of  plans  explicitly  define  this  language  to  mean  essentially:  When 
the  defendant,  having  pleaded  guilty,  is  sentenced;  or  having  been 
convicted  after  trial,  either  waives  appeal  or  requests  it  (and  the  attor¬ 
ney  files  the  proper  notice  of  appeal)  ;  or  having  had  a  preliminary 
examination  before  the  commissioner,  he  is  released  for  lack  of  prob¬ 
able  cause ;  or  having  been  found  not  guilty  at  his  trial,  he  is  released.* 
In  United  States  v.  Thomas ,  '261  F.  Supp.  431  (District  Court  of  the 
District  of  Connecticut  1966),  the  judge  rejected  a  contention  that  this 
language  authorized  payment  of  two  statutory  maximums  to  an  attor¬ 
ney  who  had  represented  the  defendant  at  two  successive  trials,  the 
first  of  which  ended  in  a  hung  jury.  The  judge  held  that  the  provision 
only  referred  to  when  counsel  could  ask  for  compensation,  not  to  how 
much. 

Prompt  submission  of  claims  was  a  concern  to  the  draftsmen  of 
almost  all  Criminal  Justice  Act  plans.  About  half  provide  that 
vouchers  should  be  submitted  “as  expeditiously  as  possible.”  Sixteen 
districts  require  claims  to  be  filed  within  30  days,  14  districts  require 
filing  within  45  days,  and  the  remaining  16  districts  specify  various 
other  periods  ranging  from  5  days  to  3  months. 

B.  When  vouchers  are  paid 

During  the  first  year  of  the  act,  there  were  many  complaints  about 
delays  in  payment  of  Criminal  Justice  Act  vouchers.  Some  payments 
were  delayed  as  much  as  a  year,  and  delays  of  3  to  6  months  were 
common.  Some  of  these  delays  were  due  to  judges  keeping  the  vouchers 
for  long  periods  without  approving  them;  others  were  doubtless  due 
to  difficulties  in  the  Administrative  Office.  The  process  now  appears 
to  be  smoothed  out.  We  heard  no  complaints  about  recent  payment  prac¬ 
tices.  Lawyers  reported  receiving  payment  within  one  and  no  longer 
than  2  months  of  submission  of  the  vouchers  to  the  district  court. 


♦But,  in  regard  to  substitutions  of  counsel,  note  our  earlier  suggestion  that  early  compen¬ 
sation  vouchers  be  held  until  the  whole  representation  is  concluded  to  assure  that  the  statu¬ 
tory  maximum  is  not  exceeded  for  the  first  counsel,  leaving  the  last  one  without  compensa¬ 
tion. 
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C.  Required  records 

Most  plans  require  attorneys  to  maintain  an  accurate  record  of  the 
time  expended  on  each  case,  the  nature  of  the  services  performed,  the 
expenses  incurred,  and  any  compensation  received  from  any  other 
source.  A  few  plans,  such  as  those  for  eastern  Virginia  and  eastern 
and  western  Wisconsin,  also  require  that  the  attorney’s  record  show 
“the  time  spent  out  of  court  in  research  work,  and  a  notation  of  the 
particular  problem  researched  or  investigated.  Names  and  addresses 
of  persons  interviewed  or  attempted  to  be  interviewed  should  be  in¬ 
cluded.’'  No  problems  have  been  encountered  in  connection  with  these 
recordkeeping  requirements. 


D.  Content  of  vouchers 

Following  are  some  suggested  additions  to  the  Criminal  Justice 
Act  compensation  voucher  (Criminal  Justice  Act  4)  : 

1.  Add  under  III: 

“(d)  other  preparation  for  trial - .”  The  present  categories 

include  only  interviews  with  client,  legal  research,  and  investigative 
work.  There  is  no  place  to  enter  time  spent  preparing  closing  argument, 
preparing  instructions,  conferring  with  witnesses,  and  other  mis¬ 
cellaneous  trial  preparation. 

2.  Add  a  new  category  : 

“VI.  How  your  representation  was  concluded  (please  check)  : 

“[  case  disposed  of  by  final  judgment. 

“[  ]  appointment  terminated;  to  continue  as  retained  counsel. 

“[  ]  appointment  terminated;  other  counsel  retained. 

“  [  appointment  terminated  or  concluded ;  other  Criminal  Justice 
Aot  counsel  substituted. 

“[  ]  other;  explain _ ” 

This  will  permit  the  district  court  and  the  Administrative  Office  to 
decide  whether  the  voucher  should  be  paid  immediately  or  held  pend¬ 
ing  the  receipt  of  other  vouchers  for  the  same  defendant.  It  will  also 
provide  valuable  statistical  information  on  continuity  of  representa¬ 
tion. 

3.  Add  a  new  category  by  which  counsel  can  signify  briefly  when 
he  intends  to  waive  compensation  for  his  representation. 


VIII.  RECOMMENDATIONS 

We  suggest  the  following  statutory  amendments  regarding  attorney 
compensation,  which  we  list  here  in  what  we  consider  their  order  of  im¬ 
portance,  from  most  important  to  least  important.  Fortunately,  the 
estimated  cost  of  these  amendments  is  inversely  proportional  to  their 
importance,  so  that  the  most  important  is  roughly  speaking  the  least 
costly,  and  the  least  important  is  the  most  costly.  These  recommenda¬ 
tions  are  all  discussed  in  detail  in  previous  sections  of  this  part. 

The  act  should  be  amended  to : 

1.  Permit  an  attorney  who  has  been  appointed  under  the  Criminal 
Justice  Act  to  receive  compensation  for  all  time  spent  in  advising  or 
representing  the  defendant  in  connection  with  the  charge,  whether 
before  or  after  the  time  he  was  appointed. 

This  should  also  provide  a  means  for  compensating  attorneys  who 
are  not  appointed  as  Criminal  Justice  Aot  counsel,  but  who  have  pro¬ 
vided  legal  services  for  defendants  in  connection  with  the  criminal 
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charge  but  in  advance  of  the  defendant’s  appearance  before  the  com¬ 
missioner  or  the  court. 

2.  Provide  payment,  at  the  in-court  rate,  for  time  spent  waiting  in 
court  or  at  a  commissioner  hearing  for  Criminal  Justice  Act  appoint¬ 
ments  under  a  duty-day  arrangement  established  pursuant  to  the  dis¬ 
trict  court  Criminal  Justice  Act  plan,  as  approved  by  the  judicial  coun¬ 
cil  of  the  circuit,  subject  to  review  and  approval  by  the  district  judge 
just  as  with  all  compensation  requests. 

3.  Where  the  court  finds  that  the  defendant  can  contribute  to  the 
costs  of  his  defense  without  depriving  himself  or  his  family  of  the  nec¬ 
essities  of  life  (although  he  is  still  eligible  for  Criminal  Justice  Act 
benefits  since  he  cannot  pay  the  full  retained  fee),  the  court  should 
order  this  amount  paid  to  Criminal  Justice  Act  counsel,  and  counsel 
should  be  able  to  elect  to  take  it  as  his  full  fee  in  the  case,  without  re¬ 
gard  to  Criminal  Justice  Act  statutory  limits  on  hourly  rates  or  maxi¬ 
mum  compensation.  ( Repeating  recommendation  already  made  at  page 
50  under  “Partial  Eligibility”.) 

4.  Authorize  district  judges  to  approve  attorney  compensation  in 
excess  of  the  statutory  limit  up  to  a  maximum  of  $2,000,  with  com¬ 
pensation  in  excess  of  that  amount  to  continue  to  require  concurrence 
of  the  district  judge  and  the  chief  judge  of  the  circuit. 

5.  Increase  the  statutory  maximum  compensation  (available  without 
showing  and  approval  as  excess  compensation)  to  $500  for  mis¬ 
demeanors  and  $1,000  for  felonies. 

6.  Increase  the  out-of-court  rate  to  $15. 

7.  Increase  the  in-court  rate  to  $20. 
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Reimbursement  for  Expenses  and  Payment  for  Services  Other 

Than  Counsel 

I.  REIMBURSEMENT  FOR  EXPENSES 

18  U.S.C.  §3006A:  “(d)  Payment  for  Representation. — An  at¬ 
torney  appointed  pursuant  to  this  section,  or  a  bar  association  or 
legal  aid  agency  which  made  an  attorney  available  for  appointment, 
shall,  at  the  conclusion  of  the  representation  or  any  segment  thereof, 
*  *  *  be  reimbursed  for  expenses  reasonably  incurred  *  *  * 

A.  Amount  and  nature  of  expenses  reimbursed 

The  problems  under  this  subsection  are  of  the  nickel  and  dime 
variety,  and  they  are  relatively  few  in  number.  Reimbursable  expenses 
account  for  but  a  small  share  of  Criminal  Justice  Act  disbursements. 
As  of  June  30,  1967,  the  administrative  office  had  dispursed  $42,943 
for  expenses  on  appointments  made  in  fiscal  1966,  less  than  3  percent 
of  the  total  Criminal  Justice  Act  disbursements  for  that  period.  As  of 
September  30,  1967,  the  expense  disbursements  for  fiscal  1967  appoint¬ 
ments  were  $41,184,  about  3  percent  of  the  total  disbursements  for  that 
period. 

The  Administrative  Office  publishes  no  data  on  the  amount  of  indi¬ 
vidual  expense  reimbursements  or  on  the  type  of  expenses  reimbursed. 
We  obtained  data  on  that  subject  by  our  random  sample  of  773  Crimi¬ 
nal  Justice  Act  vouchers  paid  in  1966  and  1967,  being  about  3  percent  of 
the  total  number  of  vouchers  paid  during  this  period.  For  further 
data  on  the  sample  see  page  187. 

Two-thirds,  69  percent,  of  the  vouchers  in  the  sample  of  773  con¬ 
tained  no  approved  claim  for  expenses.  The  remaining  237,  31  percent, 
contained  claims  for  expense  that  had  been  approved  for  payment. 
The  average  total  expense  claim  on  these  237  vouchers  was  $12.86,  but 
the  median  claim  was  about  $10.  The  total  amount  claimed  on  these 
237  vouchers  was  3.3  percent  of  the  total  compensation  claimed  on  all 
vouchers  in  the  sample,  almost  identical  with  the  national  ratio. 

Of  the  237  vouchers  making  approved  expense  claims,  the  largest 
category  in  quantity  and  amount  of  claims  were  the  claims  for  travel 
and  parking  expenses.  These  claims  appeared  on  68  percent  of  the 
vouchers;  the  average  travel  and  parking  claim  was  $13.43.  There 
were  claims  for  telephone  expense  on  37  percent  of  the  vouchers;  the 
average  telephone  claim  was  $6.27.  There  were  claims  for  some  other 
type  of  expense  on  18  percent  of  the  vouchers,  with  the  average  such 
claim  being  $7.68. 

The  size  of  the  various  expense  claims  on  these  237  vouchers  is 
il  lustrated  in  the  following  table,  which  shows,  for  example,  that  about 
one-half  are  for  $5  or  less,  two-third’s  are  for  $10  or  less  and  90  percent 
are  for  $25  or  less. 


( 197) 


198 


AMOUNT  OF  EXPENSE  REIMBURSEMENT  CLAIMED  ON  SAMPLE  OF  237  CRIMINAL  JUSTICE  ACT  VOUCHERS  PAID 

IN  1966  AND  1967  ‘ 


Amount  of  total  expense  claim 


Number  of 

vouchers  with  Cumulative 

total  claims  in  percent 
this  category 


50.01  to  55.... 
55.01  to  510... 
510.01  to  515.  . 
515.01  to  520.. 
520.01  to  525.. 
525.01  to  535.. 
535.01  to  550. . 
550.01  to  570. 
570.01  to  5100. 
5100.01  to  5200 
5200.01  to  5300. 


116 

49 

42 

67 

29 

79 

13 

84 

12 

89 

10 

93 

6 

96 

4 

98 

2 

99 

1 

99 

2 

100 

Total 


237  100 


1  These  237  vouchers  represent  31  percent  of  the  total  sample  of  773;  the  remaining  69  percent  had  no  claim  for  expense 
reimbursement. 

Source:  Our  sample  of  Criminal  Justice  Act  vouchers;  see  page  187. 

The  most  unusual  type  of  expense  reimbursement  disclosed  in  our 
study  of  individual  districts  was  in  Phoenix  in  the  district  of  Arizona. 
Because  the  county  jail  in  Phoenix  is  not  approved  for  Federal  pris¬ 
oners,  they  are  incarcerated  at  Florence,  Ariz.,  about  100  miles  away. 
Since  Phoenix  attorneys  dislike  taking  the  time  necessary  to  drive  to 
and  from  Florence  to  confer  with  their  clients,  the  U.S.  marshal  co¬ 
operates  by  bringing  the  prisoners  to  Phoenix  whenever  requested  by 
appointed  counsel.  But  this  trip  costs  about  $5  per  prisoner,  and,  it  is 
said,  the  Department  of  Justice  has  no  funds  for  this  transportation 
when  the  prisoner  is  brought  to  confer  with  counsel  rather  than  for 
a  court  appearance.  The  problem  is  solved  to  the  satisfaction  of  all 
concerned  by  counsel’s  paying  the  U.S.  marshal  $5  each  time  his  client 
is  brought  to  Phoenix  for  consultation,  and  then  counsel  includes  the 
total  of  such  $5  payments  on  his  Criminal  Justice  Act  voucher  as 
reimbursable  expenses.  We  were  informed  that  these  expenses  are 
routinely  paid. 

B.  Variations  in  expense  reimbursement  among  districts 

The  cost  effect  of  differences  in  geography,  location  of  attorneys, 
courts,  and  prisons  shows  up  in  the  figures  on  expense  reimbursement. 
The  national  total  was  about  3  percent  of  the  total  paid  for  attorney 
compensation,  but  this  proportion  varied  widely  from  district  to  dis¬ 
trict.  There  were  14  districts  in  which  it  was  less  than  1  percent,  and 
there  were  six  where  it  was  8  percent  or  more. 

Since  travel  and  parking  provide  the  largest  category  of  expenses, 
the  amount  of  expense  reimbursement  in  many  districts  should  vary 
with  the  relative  need  and  expense  of  travel.  It  does.  Eastern  and 
southern  New  York,  which  are  among  those  districts  having  a  negli¬ 
gible  expense  ratio,  are  located  in  Brooklyn,  Manhattan,  and  the  Bronx, 
where  a  20-cent  subway  fare  makes  tlie  entire  district  accessible  to 
counsel.  In  addition,  a  large  proportion  of  the  appointments  in  these 
districts  are  of  legal  aid  counsel,  who  are  quartered  in  the  court  build¬ 
ing  and  therefore  have  virtually  no  out-of-pocket  expenses,  and  who 
generally  prefer  to  absorb  small  expenses  out  of  the  legal  aid  budget 
rather  than  to  include  them  in  the  Criminal  Justice  Act  vouchers. 
Other  districts  with  less  than  1  percent  expense-to-compensation  ratios, 
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such  as  the  northern  districts  of  Illinois  and  Ohio,  also  have  their  busi¬ 
ness  concentrated  in  large  cities  and  make  a  high  proportion  of  their 
appointments  to  legal  aid  societies  or  to  duty-day  attorneys  quartered 
in  the  court  building.  Inquiries  about  the  reason  for  the  low  expense 
ratio  in  the  eastern  district  of  Louisiana  elicited  the  explanation  that 
attorneys  had  not  claimed  much  expense  because  no  travel  is  necessary 
since  most  attorneys  are  from  New  Orleans,  where  all  defendants  are 
incarcerated. 

The  amount  of  travel  also  explains  why  some  districts  have  high 
expense  ratios.  The  five  highest  districts  for  fiscal  1966  and  1967  are 
shown  in  the  following  table : 

FIVE  DISTRICTS  WITH  HIGHEST  REIMBURSABLE  EXPENSES  IN  PROPORTION  TO  AMOUNT  OF  ATTORNEY  COMPEN¬ 
SATION,  FISCAL  YEARS  1966,  1967 


Fiscal  1966  (as  of  June  30, 1966)  Fiscal  1967  (as  of  Sept.  30,1967) 

As  percent 

As  percent 

District 

Expense 

of  amount 

Expense 

of  amount 

reimbursement 

paid  for 

reimbursement 

paid  for 

attorney 

attorney 

compensation 

compensation 

Vermont _ 

_  $297 

14 

$407 

13 

Northern  Mississippi . . 

.  1,510 

13 

1,613 

16 

South  Dakota _ 

_  1,708 

11 

585 

13 

Northern  New  York. _ _ 

_  634 

9 

1, 141 

17 

North  Dakota _ 

_  316 

8 

737 

16 

Source:  Administrative  Office  reports  to  Judicial  Conference  Committee  to  Implement  the  Criminal  Justice  Act,  Aug. 
8,  1967,  and  Nov.  3,  1967. 


We  were  informed  that  the  high  expenses  in  Vermont  were  largely 
attributable  to  counsel’s  having  to  travel  from  the  place  of  holding 
court  north  to  the  Canadian  border  in  connection  with  immigration 
cases.  The  same  may  be  true  of  northern  New  York.  In  northern  Mis¬ 
sissippi  there  are  only  two  jails  that  are  approved  for  Federal  pris¬ 
oners,  belt  court  is  held  in  (and  counsel  is  appointed  from)  numerous 
locations  throughout  the  district.  In  addition,  there  is  a  single  district¬ 
wide  arraignment  session  held  in  Oxford  to  which  counsel  must  travel 
from  all  over  the  district,  regardless  of  where  the  trial  is  to  be  held. 
Both  of  these  circumstances  necessitate  a  great  deal  of  travel  by  ap¬ 
pointed  attorneys.  In  North  and  South  Dakota,  where  a  high  propor¬ 
tion  of  the  Criminal  Justice  Act  appointments  involve  offenses  on 
Indian  reservations,  travel  is  also  thought  to  be  responsible  for  the 
high  ratio  of  expenses. 

Factors  other  than  travel  may  also  contribute  to  giving  a  district  a 
high-  or  low-reimbursement  ratio.  Bookkeeping  techniques  may  affect 
the  figures.  In  Chicago  (northern  Illinois)  many  counsel  say  it  is  too 
much  trouble  to  keep  records  of  reimbursable  expenses.  The  expense- 
to-compensation  ratio  in  this  district  is  only  .3  percent  (about  one- 
tenth  of  the  national  average).  At  the  other  extreme,  attorneys  in  Los 
Angeles  (central  California),  which  had  a  ratio  of  over  5  percent, 
seem  to  be  considerably  more  parsimonious.  Those  attorneys  keep  such 
careful  records  of  out-of-pocket  expenses  that  they  frequentty  seek 
reimbursement  for  local  telephone  message  units  attributable  to  each 
case. 
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C.  Expenses  held  nonreimbursable 

A  number  of  instances  have  arisen  where  counsel  have  made  expendi¬ 
tures  for  the  defendant  or  for  the  conduct  of  his  case  only  to  find  that 
the  courts  or  the  Administrative  Office  did  not  consider  them  properly 
reimbursable.  In  some  instances,  the  cause  of  disapproval  was  that  the 
expenditures  were  not  for  “expenses  reasonably  incurred  '  for  the 
conduct  of  the  case,  even  though  the  services  may  have  been  valuable 
and  even  imperative  to  the  defendant  or  his  case.  In  other  situations, 
the  rejection  has  stemmed  from  a  policy  determination  that  certain 
expenses,  however  necessary  to  the  conduct  of  the  case,  simply  would 
not  be  reimbursed  under  the  act. 

1.  Expenses  not  “ reasonably  incurred''1 

The  courts  and  the  Administrative  Office  have  been  very  wary  of 
reimbursement  for  any  expenditures  for  goods  or  “services*'  for  the 
defendant,  and  generally  an  attorney  who  has  provided  such  things 
has  ended  up  paying  for  them  himself. 

Cigarettes. — Early  in  the  life  of  the  act  an  attorney  purchased  a 
pack  of  cigarettes  for  a  nervous  defendant  awaiting  trial.  The  Admin¬ 
istrative  Office  held  that  the  expense  was  not  “reasonably  incurred,*' 
and  the  attorney  had  to  absorb  the  35  cents  out  of  his  own  pocket. 

Handling  personal  effects. — A  Detroit  attorney  (who  waived  com¬ 
pensation)  requested  reimbursement  for  packing,  shipping,  and  storing 
his  client’s  personal  effects  after  the  defendant  had  been  sentenced  to 
prison.  Although  the  trial  judge  allowed  the  claim,  the  Administra¬ 
tive  Office  refused  to  pay  it,  presumably  on  the  theory  that  the  case 
had  concluded  and  the  services,  however  much  appreciated  by  the 
defendant,  were  not  “reasonably  incurred"  with  respect  to  the  conduct 
of  the  case. 

Wearing  apparel. — In  the  celebrated  case  of  murderer  Duane  Pope, 
the  court  approved  payment  for  telephone,  travel,  and  Xerox  costs, 
but  disapproved  expenditures  for  witnesses’  meals  and  for  a  tie,  shirt, 
and  sports  coat  for  defendant’s  appearance  in  court.  ( United  States  v. 
Pope ,  251  F.  Supp.  234, 239  (D.  Nebr.  1966) ) . 

The  importance  of  the  foregoing,  somewhat  insolated,  instances  is 
they  revealed  a  conservative  attitude.  It  may  will  be  that  many  re¬ 
tained  attorneys  would  order  a  defendant  to  wear  a  tie  and  sports  coat 
at  his  trial,  and  direct  him  to  get  the  proper  attire  if  he  didn't  have  it. 
Should  a  defendant  financially  unable  to  purchase  these  paraphernalia 
regarded  by  many  trial  attorneys  as  “necessary"  to  make  a  favorable 
impression  on  the  jury  be  denied  them?  It  is  impossible  to  make  hard- 
and-fast  rules  on  this  subject.  One  can  only  hope  for  liberality  on  the 
part  of  those  administering  the  act,  and  perhaps  a  little  more  fore¬ 
sight  on  the  part  of  the  bar.  The  best  solution  to  the  problem  of  ap¬ 
parel  may  be  that  of  the  western  Michigan  lawyer  who  reported  that 
in  addition  to  fulfilling  the  Criminal  Justice  Act  appointment  for  his 
client  he  had  also  “loaned  him  a  shirt.” 

Taxi  fares. — Although  the  Administrative  Office  has  been  willing 
to  pay  expenses  for  travel  by  bus,  train,  plane,  or  private  automobile 
(10  cents  a  mile,  plus  parking  expense),  it  is  presently  unwilling  to 
reimburse  counsel  for  taxi  fares.  This  has  proven  to  be  a  major  an¬ 
noyance  in  some  large  cities  where  attorneys  prefer  to  take  taxis 
rather  than  to  drive  and  park.  If  the  limitation  applies  to  taxis  used 
on  out-of-town  travel,  it  is  simply  riduculous.  To  some,  the  taxi  may 
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seem  to  be  a  luxury,  and  possibly  taxi  fares  are  not  reimbursed  for 
this  reason.  However,  to  city  dwellers  taxis  may  be  a  more  efficient  and 
cheaper  means  of  getting  around  the  city  than  a  private  car;  a  pas¬ 
senger  can  work  while  reaching  a  destination,  while  a  driver  cannot. 
Taxis  save  parking  fees,  as  well  as  the  time  necessary  to  fetch  the  car 
and  to  park  it.  We  found  some  attorneys  who  were  miffed  at  the  re¬ 
fusal  to  pay  their  taxi  fares,  still  riding  taxis  but  billing  the  fares  as 
“parking”  (making  certain  not  to  exceed  the  cost  of  a  parking  fee) 
and  receiving  the  reimbursement  without  difficulty.  It  seems  unfor¬ 
tunate  that  attorneys  should  engage  in  this  subterfuge  or  that  they 
should  feel  it  necessary  to  do  so. 

Increased  flexibility  in  the  administration  of  the  reimbursement 
section  would  avoid  such  problems.  In  doubtful  questions  the  Admin¬ 
istrative  Office  should  defer  to  the  approval  of  the  judge  who  is  fami¬ 
liar  with  the  problems  encountered  in  that  district. 

2.  Expenses  not  reimbursed  as  a  matter  of  policy 

Although  secretarial  expenses  are  unquestionably  “reasonably  in¬ 
curred”  in  the  course  of  defending  a  client,  the  Judicial  Conference 
Committee  To  Implement  the  Criminal  Justice  Act  has  stated  that  as 
a  matter  of  policy  attorneys  will  not  be  reimbursed  for  these  expenses. 
The  rationale  for  this  ruling  is  that  private  attorneys  do  not  bill  sep¬ 
arately  for  secretarial  or  other  services  commonly  associated  with 
overhead.  The  hourly  rate  of  a  retained  attorney  is  thought  to  include 
these  expenses.  According  to  the  reasoning  of  the  Committee,  the 
same  should  be  true  of  the  hourly  rates  received  by  Criminal  Justice 
Act  attorneys. 

“Under  the  provisions  of  the  act  that  an  attorney  ‘shall  be  reim¬ 
bursed  for  expenses  reasonably  incurred’  the  question  arises  as  to  the 
policy  to  be.  followed  in  dealing  with  a  claim  by  an  attorney  for  an  al¬ 
located  part  of  his  general  office  overhead,  such  as  rent,  telephone 
service,  and  secretarial  help.  Conventionally,  no  charge  is  made  by  the 
lawyer  against  his  client  as  an  allocation  of  the  regular  cost  of  his 
office  and  practice.  Only  special  expenses,  occasioned  by  the  particular 
case,  are  ordinarily  made  the  subject  of  a  distinct  charge  against  a 
client.  Neither  the  language  nor  the  history  of  the  act  contains  any¬ 
thing  to  suggest  an  intent  to  depart  from  this  concept  and  practice 
as  to  expenses.”  (“Judicial  Conference  Report,”  Id.  Doc.  62,  89th 
Cong.,  first  sess.,  pp.  6-7  ( 1965) ) . 

We  consider  this  guideline  to  be  sound  administration.  Allowing 
lawyers  expense  reimbursement  for  a  share  of  their  overhead  would 
raise  their  compensation,  but  it  would  do  so  in  a  way  that  is  inefficient, 
administratively  complicated,  and  peculiarly  subject  to  discrimina¬ 
tion  and  abuse.  Expense  payment  for  an  allocated  portion  of  general 
office  overhead  is  also  forbidden  in  some  district  Criminal  Justice  Act 
plans. 

Some  have  urged  that  lawyers  who  hire  part-time  secretaries  on  an 
hourly  basis  for  a  particular  case  should  be  reimbursed  because  the 
expenditure  was,  in  the  language  of  the  Committee’s  guideline,  “special 
expense,  occasioned  by  the  particular  case  *  *  *  .”  That  contention 
should  be  rejected.  It  would  be  bad  administration  to  pay  overhead  to 
an  attorney  with  a  part-time  secretary  and  to  refuse  it  to  one  with 
a  full-time  secretary.  The  guideline’s  reference  to  “special  expense, 
occasioned  by  the  particular  case”  is  a  reference  to  a  type  of  expense, 
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not  to  the  circumstances  in  a  particular  case.  Secretarial  services, 
whatever  the  arrangement  for  furnishing  them,  are  a  type  of  over¬ 
head  that  is  not  and  should  not  be  reimbursable  under  subsection  (d) 
of  the  act.  If  this  works  a  hardship  on  the  bar  and  if  additional  funds 
are  available  to  alleviate  it,  then  this  should  be  done  by  raising  the 
Criminal  Justice  Act  fees. 

3.  Cash  advances  for  expense  money 

The  Judicial  Conference  Committee  looked  into  the  possibility  of 
advancing  travel  funds  to  an  attorney  whose  appointed  case  required 
him  to  interview  witnesses  scattered  across  the  country.  Either  the 
witnesses  or  the  lawyer  would  have  to  do  some  expensive  traveling 
if  they  were  to  get  together  in  advance.  Although  the  Committee 
recognized  that  it  was  burdensome  for  an  attorney  to  have  to  advance 
a  considerable  sum  of  money  from  his  own  pocket  for  travel  which 
was  necessary  for  the  defense,  the  Committee  felt  that  it  was  powerless 
to  remedy  the  situation,  without  a  statutory  amendment.  The  Com¬ 
mittee’s  report  of  this  item  notes  “that  under  Federal  statute  appro¬ 
priated  funds  may  not  be  advanced  except  as  specifically  authorized.” 
“Report  of  the  Committee  To  Implement  the  Criminal  Justice  Act 
of  1964,”  September  1967,  page  6.  The  problem  appears  to  be  less  seri¬ 
ous  in  practice  than  in  theory,  however.  Of  146  attorneys  in  10  districts 
who  responded  to  this  question  (all  of  whom  had  represented  Criminal 
Justice  Act  defendants)  only  three  reported  that  the  inability  to 
obtain  a  cash  advance  had  inhibited  their  efforts  at  constructing  an 
adequate  defense.  While  concern  could  properly  be  directed  toward 
those  2  percent  of  the  defendants  whose  defense  efforts  might  be 
inhibited,  at  least  it  is  clear  that  the  problem  is  not  one  of  major 
proportions. 

In  view  of  the  administrative  difficulty  of  making  special  excep¬ 
tion  to  federal  regulations  which  restrict  the  advancing  of  funds, 
the  matter  of  securing  special  permission  to  permit  courts  to  advance 
funds  must  rank  as  a  matter  of  very  low  priority.  The  response 
we  received  in  most  districts  when  we  raised  the  problem  was  that  an 
imaginative  judge  and  defense  counsel  could  usually  work  out  some 
sort  of  arrangement  if  they  cooperated  in  the  resolution  of  the  problem. 

One  large  urban  district  has  evolved  what  is,  in  effect,  an  advance 
for  one  relatively  insignificant  expense:  telephone.  Criminal  Justice 
Act  attorneys  who  need  to  make  long-distance  calls  are  allowed  to  make 
use  of  the  Government’s  Federal  Telecommunications  Service  (FTS) 
lines,  by  which  toll  calls  can  be  made  without  charge  to  the  Government 
or  attorney.  We  are  unaware  whether  this  practice  is  any  more  or  less 
expensive  to  the  Government  than  having  the  attorneys  make  private 
calls  and  submit  their  charges  for  reimbursement.  We  are  also  un¬ 
aware  whether  there  is  any  law  or  regulation  that  permits  or  forbids 
private  counsel  from  making  calls  on  FTS  lines  in  this  circumstance. 

D.  Maximum ,  limits  on  expense  reimbursement 

1.  Statutory  maximum 

The  subsection  (d)  maximum  payments  per  case  ($300  for  mis¬ 
demeanors  and  $500  for  felonies),  subject  to  increase  by  the  chief  judge 
of  the  circuit,  apply  only  to  amounts  paid  for  attorney  compensation. 
Amounts  for  expense  reimbursement  do  not  come  within  these  maxi- 
mums.  There  is  no  independent  statutory  ceiling  on  expense  reimburse¬ 
ments.  United  States  v.  Oivens,  256  F.  Supp.  861  (W.D.  Pa.  1966.) 
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2.  Provisions  in  district  plans 

Seven  district  courts  in  the  Eighth  Circuit  have  included  provisions 
in  their  Criminal  Justice  Act  plans  that  require  prior  authorization 
for  expenses  in  excess  of  $50  total  per  case.  A  typical  phrasing  of  this 
requirement  is  the  following,  from  the  plan  of  the  eastern  district  of 
Missouri : 

“Nominal  expenses  of  counsel  as  to  any  representation  hereunder, 
not  in  excess  of  $50  in  the  aggregate,  may  be  incurred  without  prior 
authorization  of  the  court.  Application  for  approval  shall  be  made  to 
the  court  before  incurring  expenses  in  excess  of  $50.” 

Other  districts  that  have  incorporated  such  a  provision  are  Min¬ 
nesota,  southern  Iowa,  eastern  and  western  Arkansas,  and  North  and 
South  Dakota.  The  provision  has  worked  a  particular  hardship  in 
districts  where  the  entire  plan  or  this  feature  was  not  well  publicized. 
We  know  of  several  instances  where  an  appointed  attorney  incurred 
expenses  which  would  have  been  reimbursable  but  for  the  fact  that 
he  had  failed  to  obtain  the  prior  approval  of  the  court.  As  a  result  the 
court  awarded  him  $50  and  the  attorney  paid  the  remainder  out  of 
his  own  pocket. 

The  wisdom  of  this  provision  is  certainly  open  to  question.  Our 
sample  of  vouchers,  set  out  at  the  beginning  of  this  section,  shows  that 
about  96  percent  of  the  expense  vouchers  are  for  less  than  $50.  Some 
might  say  that  this  shows  that  expenses  of  over  $50  are  exceptional 
and  should  have  advance  approval.  But  the  Criminal  Justice  Act  itself 
makes  no  such  requirement,  and  only  seven  of  91  district  court  plans 
thought  it  appropriate.  We  found  no  complaint  or  evidence  of  abuse 
among  the  84  districts  that  require  no  advance  approval,  and  in  our 
inquiries  of  the  seven  districts  that  require  such  approval  we  found  no 
indication  of  important  purposes  being  served  by  the  requirement.  We 
are  therefore  persuaded  that  the  significance  of  the  fact  that  there 
are  only  4  percent  of  expense  vouchers  over  $50  is  that  the  problem 
of  large  vouchers  is  a  small  one  that  is  best  handled  by  review  after- 
the-fact.  If  an  expenditure  was  not  an  “expense  reasonably  incurred” 
then  it  should  be  disallowed.  But  it  should  not  be  disallowed  because 
the  attorney  failed  to  obtain  advance  approval,  especially  when  he 
may  not  have  known  at  the  time  he  incurred  the  expense  that  it  would 
actually  exceed  $50.  We  recommend  that  the  seven  districts  rescind 
this  provision  of  their  plan. 

E.  Attorneys  ineligible  for  expense  reimbursement 

Subsection  (d)  expense  reimbursement  is  only  available  to  “an 
attorney  (or  legal  aid  society  or  bar  association)  appointed  pursuant 
to  this  section.”  Retained  counsel  cannot  obtain  expense  reimburse¬ 
ment,  even  though  it  is  for  expenses  for  which  their  clients  were 
unable  to  reimburse  them.  United  States  v.  Borne ,  360  F.  2d  1,  13  (2d 
Cir.  1966).  We  recommend  no  change  in  this  limitation.  The  sample 
of  vouchers,  set  out  earlier,  shows  that  most  expense  reimbursements 
are  exceedingly  small.  Clients  able  to  retain  their  own  counsel  (or 
retained  counsel  themselves)  would  normally  be  able  to  absorb  such 
expenses.  If  the  expense  is  necessary  for  an  adequate  defense  and  if  it 
is  really  beyond  the  resources  of  the  client  or  the  willingness  of  his 
retained  counsel,  then  it  will  be  large  enough  to  make  it  worthwhile 
to  have  the  court  give  retained  counsel  a  Criminal  Justice  Act  appoint- 
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ment  that  will  permit  him  to  obtain  reimbursement  for  his  expenses 
(whether  or  not  he  is  able  to  obtain  additional  compensation  under 
the  act). 

II.  OVERLAP  BETWEEN  EXPENSE  REIMBURSEMENT  AND  PAYMENT  FOR 
SERVICES  OTHER  THAN  COUNSEL 

One  of  the  most  troublesome  problems  raised  by  the  reimbursement 
provision  of  subsection  (d)  is  that  it  seems  to  overlap  with  the  provi¬ 
sion  for  compensating  those  who  provide  “expert  or  other  services” 
under  subsection  (e).  The  problem  is  not  just  the  academic  or  bureau¬ 
cratic  one  of  which  pigeonhole  is  most  appropriate  for  filing  a  claim. 
Subsection  (e)  is  more  restrictive  in  two  important  respects.  Subsec¬ 
tion  (e)  requires  prior  approval  of  the  court;  subsection  (d)  does  not. 
Subsection  (e)  imposes  a  limit  of  $300  per  payee;  subsection  (cl)  has 
no  dollar  limitation.  On  the  other  hand,  subsection  (d)  is  more  limited 
in  two  ways.  Subsection  (d)  expense  reimbursement  is  only  available 
to  counsel  appointed  under  the  Criminal  Justice  Act;  subsection  (e)  is 
also  available  to  retained  counsel.  Subsection  (d)  requires  an  attorney 
to  advance  his  own  money;  subsection  (e)  contemplates  that  the  serv¬ 
ices  will  be  supplied  on  credit  and  that  the  Treasury  will  make  pay¬ 
ment  directly  to  the  creditor. 

A.  Dally  transcript 

Retained  counsel  often  find  that  it  is  helpful,  sometimes  imperative, 
to  have  reporters  prepare  a  daily  transcript  of  the  proceedings  while 
the  trial  is  in  progress.  Appointed  counsel  may  feel  the  same  need.  Is 
the  preparation  of  a  daily  transcript  reimbursable  under  the  provi¬ 
sions  of  subsection  (d)  as  “expenses  reasonably  incurred”  in  the  course 
of  the  defense?  Or  is  this  an  expense  properly  compensable  under  the 
provisions  of  subsection  (e) ,  viewing  the  court  reporter  as  one  perform¬ 
ing  “expert  or  other  services”?  Two  courts  have  approved  this  as  a 
service  (subsec.  (e) )  and  none,  so  far  as  we  are  aware,  have  approved 
it  as  an  expense  (subsec.  (d)).  In  reaching  this  conclusion  in  United 
States  v.  Pope ,  251  F.  Supp.  234,  240  (D.  JSTeb.  1966),  the  001111  gave 
the  only  judicial  exposition  of  which  we  are  aware  on  the  difference 
between  these  two  sections : 

“However,  in  juxtaposition  with  subsection  (e)  of  the  act,  services 
other  than  counsel,  a  clearer  understanding  of  coverage  envisioned  by 
subsection  (d)  can  be  gained.  Without  attempting  to  draw  a  hard  line, 
what  can  customarily  be  described  as  out-of-pocket  expenses  related 
to  the  lawyer’s  own  services  are  reached  by  subsection  (d) .  On  the  other 
hand,  when  others  are  employed  to  render  services  necessary  for  an  ade¬ 
quate  defense,  their  costs  normally  come  within  the  purview  of  sub¬ 
section  (e). 

“Copies  of  transcripts  and  daily  copy  in  the  appropriate  circum¬ 
stances  unquestionably  are  an  essential  tool  in  defense  work  *  *  *. 
The  Court  finds  these  items  as  within  the  scope  of  services  other  than 
counsel  provided  for  under  subsection  (e)  of  the  act.” 

It  is  hard  to  argue  with  the  court’s  characterization  of  the  tran¬ 
scripts  as  an  “essential  tool  in  defense  work.”  But  it  could  also  be  said, 
with  equal  force,  that  amounts  paid  for  transcripts  are  “expenses 
reasonably  incurred.”  This  characterization  is  important  because  there 
will  be  circumstances,  perhaps  routine  circumstances,  where  counsel 
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cannot  obtain  the  advance  approval  required  by  subsection  (e)  before 
incurring  the  expense.  For  example,  since  the  Court  Reporter  Act,  28 
U.S.C.  753,  does  not  apply  to  preliminary  hearings,  counsel  must 
arrange  for  and  compensate  reporters  at  this  early  stage,  when  advance 
judicial  approval  may  be  impractical.  Thus,  in  United  States  v.  Emer¬ 
son .  269  F.  Supp.  968  (PhD.  Tenn.  1967),  counsel  had  engaged  a  re¬ 
porter  to  note  and  transcribe  the  proceedings  in  a  commissioner's  hear¬ 
ing.  No  advance  approval  was  obtained,  presumably  because  the  local 
district  judge  was  out  of  the  district,  and  the  nearest  other  judge  of 
the  district  court  was  over  70  miles  away.  On  counsel’s  application  the 
court  treated  this  as  a  subsection  (e)  service,  which  it  authorized 
(ratified)  after  the  fact,  as  the  statute  empowered  it  to  do. 

The  other  way  to  handle  the  cost  of  a  transcript  is  to  consider  it  an 
expense  reimbursable  under  subsection  (cl).  But  handling  this  routine 
expenditure  as  a  reimbursable  expense  would  present  an  anomalous 
situation  in  relation  to  subsection  (e)  :  Expenses  which  could  be  made 
without  prior  judicial  approval  (subsec.  ( d ) )  could  exceed  $300,  but 
those  which  would  require  prior  approval  (subsec.  (e)),  could  not. 
The  solution  to  this  statutory  anomaly  is  either  to  raise  or  remove  the 
maximum  or  to  dispense  with  the  need  for  prior  judicial  approval 
under  subsection  (e),  or  to  impose  similar  requirements  under  subsec¬ 
tion  (d).  This  matter  will  be  considered  further  in  our  discussion  of 
subsection  (e)  and  in  our  recommendations.  In  the  meantime,  we  feel 
that  the  better  view  would  put  the  cost  of  daily  transcripts,  as  two 
district  courts  have  already  treated  it,  in  subsection  (e). 

/?.  Intervieioing  witnesses 

It  appears  that  expenses  incurred  in  interviewing  witnesses  may 
be  recovered  under  either  subsection  (d)  or  (e).  If  the  attorney  accom¬ 
plishes  the  investigation  himself  and  submits  a  bill  for  travel  expenses, 
lie  will  receive  reimbursement  under  subsection  (cl) .  On  the  other  hand, 
with  prior  approval  from  the  court  the  attorney  can  hire  an  inves¬ 
tigator  and  the  investigator's  compensation  and  expense  reimburse¬ 
ment  will  then  follow  under  the  provisions  of  subsection  (e).  Either 
of  these  alternatives  may  be  suitable  in  a  given  situation,  but  one  may 
be  more  economical  than  the  other.  For  example,  if  investigation  in 
a  distant  city  is  handled  by  a  local  investigator  rather  than  by  counsel 
who  must  travel  there,  this  may  reduce  the  total  expenditure  in  the 
case. 

III.  INVESTIGATIVE,  EXPERT  OR  OTHER  SERVICES 

18  U.S.C.  §  3006A:  “(e)  Services  Other  Than  Counsel. — Counsel 
for  a  defendant  who  is  financially  unable  to  obtain  investigative, 
expert  or  other  services  necessary  to  an  adequate  defense  in  his  case 
may  request  them  in  an  ex  parte  application.  Upon  finding,  after  ap¬ 
propriate  inquiry  in  an  ex  parte  proceeding,  that  the  services  are 
necessary  and  that  the  defendant  is  financially  unable  to  obtain  them, 
the  court  shall  authorize  counsel  to  obtain  the  services  on  behalf  of 
the  defendant.  The  court  may,  in  the  interests  of  justice,  and  upon  a 
finding  that  timely  procurement  of  necessary  services  could  not  await 
prior  authorization,  ratify  such  services  after  they  have  been  obtained. 
The  court  shall  determine  reasonable  compensation  for  the  services 
and  direct  payment  to  the  organization  or  persons  who  rendered  them 
upon  the  filing  of  a  claim  for  compensation  supported  by  an  affidavit 
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specifying  the  time  expended,  services  rendered,  and  expenses  incurred 
on  behalf  of  the  defendant,  and  the  compensation  received  in  the  same 
case  or  for  the  same  services  from  any  other  source.  The  compensation 
to  be  paid  to  a  person  for  such  service  rendered  by  him  to  a  defendant, 
under  this  subsection,  or  to  be  paid  to  an  organization  for  such  services 
rendered  by  an  employee  thereof,  shall  not  exceed  $300,  exclusive  of 
reimbursement  for  expenses  reasonably  incurred.” 

“One  of  the  assumptions  of  the  adversary  system,"  the  Allen  com¬ 
mittee  wrote,  “is  that  counsel  for  the  defense  will  have  at  his  disposal 
the  tools  essential  to  the  conduct  of  a  proper  defense.”  Poverty  and 
the  Administration  of  Federal  Criminal  Justice  39  (1963).  Examples 
given  by  the  committee  included  pretrial  investigation,  psychiatrists, 
accountants,  transcripts  of  the  proceedings,  and  the  assistance  of  other 
experts  or  specialists.  Id.,  at  38-39.  Subsection  (e)  of  the  act  is  meant 
to  fill  this  need. 

A .  Available  to  clients  of  retained  counsel 

The  district  plans  differ  on  whether  subsection  (e)  services  are  avail¬ 
able  to  the  clients  of  retained  counsel  who  are  unable  to  afford  them. 
Criminal  Justice  Act  plans  in  50  districts  provide  that  counsel  for  a 
defendant  who  is  financially  unable  to  obtain  investigative,  expert  or 
other  services  necessary  to  an  adequate  defense  in  his  case  may  obtain 
them  “whether  or  not  [counsel  is]  appointed  under  this  plan."  About 
30  other  districts  omit  the  quoted  phrase,  which  may  or  may  not  imply 
that  the  clients  of  retained  counsel  are  excluded.  Criminal  Justice  Act 
plans  in  five  districts  expressly  limit  the  benefits  of  subsection  (e)  to 
defendants  who  have  appointed  counsel.  These  are  northern  Alabama, 
southern  Mississippi,  eastern  and  western  Oklahoma  and  eastern 
Pennsylvania. 

We  believe  that  both  the  language  of  the  act  and  its  legislative  his¬ 
tory  indicate  that  subsection  (e)  benefits  are  to  be  available  to  eligible 
defendants  without  regard  to  whether  they  are  represented  by  retained 
or  appointed  counsel.  Subsection  (a)  of  the  act  requires  that  district 
plans  provide  “representation”  for  defendants  “who  are  financially 
unable  to  obtain  an  adequate  defense.”  “Representation”  is  defined  to 
include  “counsel  and  investigative,  expert,  and  other  services  necessary 
to  an  adequate  defense”  [emphasis  supplied].  This  implies  that  the  act 
is  not  satisfied  until  the  defendant  has  the  necessary  investigative,  ex¬ 
pert,  and  other  services,  even  though  he  has  been  able  to  provide  his 
own  counsel.  The  act  contains  no  indication  that  the  services  provided 
in  subsection  (e)  can  only  be  sought  by  appointed  counsel.  Read  as  a 
whole,  the  act  implies  the  contrary,  since  the  expense  reimbursement 
available  under  subsection  (d)  is  limited  to  “an  attorney  appointed 
pursuant  to  this  section,”  whereas  there  is  no  similar  express  limitation 
with  respect  to  the  benefits  of  subsection  (e) . 

The  legislative  history,  as  revealed  in  the  report  of  the  conference 
committee  that  reconciled  differences  in  the  Senate  and  House  versions 
of  the  bill,  shows  the  intent  that  subsection  (e)  services  should  also  be 
available  to  the  needy  clients  of  retained  counsel : 

“As  the  bill  passed  the  Senate,  services  other  than  counsel — such  as 
fingerprint,  psychiatric,  ballistic,  investigator,  etc. — would  be  avail¬ 
able  to  all  defendants  who  could  not  afford  them,  regardless  of  whether 
they  'were  represented,  by  appointed  or  retained  eovvsel.  The  language 
of  the  House  version  would  seem  to  make  such  services  available  only 
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to  defendants  represented  by  appointed  counsel,  despite  the  fact  that 
in  the  House  debate  it  was  made  clear  this  restriction  was  not  in¬ 
tended.  The  conferees  have  therefore  made  the  House  and  Senate 
intention  explicit (H.  Kept.  No.  1709,  88th  Cong.,  2d  sess.,  6  (1964).) 
[Emphasis  added.] 

B.  Cost  and  extent  of  use  of  subsection  (e)  services 

The  following  table  shows  that  retained  and  appointed  counsel 
have  made  astonishingly  little  use  of  subsection  (e)  services : 

NUMBER  AND  PERCENT  OF  OBLIGATIONS  FOR  SERVICES  OTHER  THAN  COUNSEL,  IN  DISTRICT  COURTS,  FISCAL 

1966  AND  1967 


Fiscal  year  Fiscal  year 
1966  1967 

(through  (through 

June  30, 1967)  Sept.  30, 1967) 


Number  of  defendants  represented  by  appointed  counsel  (Criminal  Justice  Act  forms 

received  equals  100  percent) _ _ _ _ _ _ _ _  15,529  20,887 

Number  of  subsection  (e)  services  obligated  (Criminal  Justice  Act  forms  received) _  208  332 

Ratio  of  subsection  (e)  approvals  to  number  of  defendants  represented  by  appointed 
counsel  (percent) . . _ . . . . . . . .  1.3  1.6 


Source:  Administrative  Office  reports  to  Judicial  Conference  Committee  To  Implement  Criminal  Justice  Act,  Aug.  3, 1966, 
and  Nov.  3,  1967;  special  data  furnished  by  Administrative  Office. 

The  subsection  (e)  figures  in  the  foregoing  table  are  the  number  of 
obligations  for  services,  not  the  number  of  defendants  assisted.  A  single 
defendant  could  be  provided  with  two  or  more  different  kinds  of  sub¬ 
section  (e)  service  obligations  if  his  applications  were  approved  by 
the  court  and  forwarded  to  the  Administrative  Office  before  the  end 
of  the  fiscal  year.  To  the  extent  that  single  defendants  have  done  this, 
the  proportion  of  Criminal  Justice  Act  defendants  whose  counsel 
have  sought  and  obtained  approval  for  subsection  (e)  services  is  actu¬ 
ally  lower  than  1.3  and  1.6  percent  for  these  2  years. 

The  number  of  instances  in  which  defendants  with  returned  counsel 
have  used  the  benefits  of  subsection  (e)  is  practically  microscopic. 
The  Administrative  Office  is  aware  of  only  about  five  or  six  instances 
per  year  in  which  such  assistance  has  been  sought  for  a  defendant  who 
had  retained  his  own  counsel  but  was  unable  to  pay  for  other  necessary 
services.  This  may  be  because  retained  counsel  are  generally  unaware 
that  subsection  (e)  may  be  available  to  their  clients;  it  may  also  be 
because  counsel  feel  that  they  will  be  unable  to  persuade  the  court  that 
a  defejidant  who  has  been  able  to  pay  hundreds  and  perhaps  thousands 
to  retain  counsel  is  unable  to  raige  an  additional  amount  not  in  ex¬ 
cess  of  $300  (the  maximum  allowed  by  the  act  to  pay  an  expert). 

The  following  table  shows  the  amount  of  estimated  obligations  and 
the  amount  of  actual  disbursements  under  subsection  (e)  : 
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AMOUNT  OF  ESTIMATED  OBLIGATIONS  AND  ACTUAL  DISBURSEMENTS  FOR  SERVICES  OTHER  THAN 
COUNSEL  IN  DISTRICT  COURTS,  FISCAL  1966  AND  1967 


Fiscal  year  Fiscal  year 
1966  1967 

(through  (through 

June  30, 1967)  Sept.  30, 1967) 


Number  of  obligations  approved  for  subsection  (e)  services... . .  208  332 


Estimated  obligation:  > 

For  compensation _ _ _ _ _ _ _ _  $25,780  $48,450 

For  expenses . . . . . . . . . . .  5,770  8,400 


Total _ _ _ _ _ _ _ _  31,550  56,850 

Hctual  disbursements  to  date.. _ _ _ _  -24,624  31,176 


1  The  estimate  is  probably  based  on  the  figure  shown  in  the  court  order  authorizing  subsection  (e)  services,  Criminal 
Justice  Act  form  8.  The  Administrative  Office  only  publishes  figures  on  estimated  obligations  as  of  the  close  of  the  fiscal 
year.  The  1966  figures  shown  above  are  adjusted  upward  from  the  published  figures  for  June  30,  1966  (example:  $29,567 
total),  which  represented  195  obligations;  the  1967  figures  are  graduated  upward  from  the  June  30,  1967,  totals  (example: 
$54,501  total),  which  represented  318  obligations. 

Source:  Administrative  Office  report  to  Judicial  Conference  Committee  To  Implement  the  Criminal  Justice  Act,  Aug.  3 
1966,  and  Nov.  3,  1967. 


The  smallness  of  these  expenditures  is  evident  from  the  fact  that 
actual  expenditures  of  $24,624  for  fiscal  1966  through  June  30,  1967, 
were  only  1.5  percent  of  the  amount  expended  for  attorneys’  compensa¬ 
tion  during  that  same  period.  The  ratio  for  fiscal  1967  through  Sep¬ 
tember  30,  1967,  is  higher  at  2.4  percent,  but  this  remains  a  compara¬ 
tively  low  figure. 

The  fiscal  1966  figures  are,  of  course,  relatively  complete,  whereas  the 
fiscal  1967  total  disbursements  will  increase  as  payments  are  made  on 
claims  for  which  approval  has  already  been  given.  There  is  no  informa¬ 
tion  on  the  proportion  of  the  332  obligations  that  had  been  paid  by  the 
$31,176  disbursement  through  September  30, 1967. 

The  following  table  shows  the  five  most  common  types  of  subsection 
(e)  services,  and  the  average  amount  of  anticipated  claims  for  each, 
based  on  counsel’s  estimates  and  the  court’s  approval  in  each  instance : 

ESTIMATED  OBLIGATION  FOR  5  MOST  FREQUENT  TYPES  OF  SUBSECTION  (e)  SERVICES  RECEIVED  BY 
ADMINISTRATION  OFFICE  BY  JUNE  30,  1966,  AND  1967 


Fiscal  1966  (received  by  Fiscal  1967  (received  by 

Rank  in  June  30,  1966)  June  30,  1967) 

number  Type  of  service - -  - - 

(1967)  Number  of  Percent  of  Average  Number  of  Percent  of  Average 

obligations  total  amount'  obligations  total  amount1 2 
number  number 


1 

Investigator _ 

57 

29 

$165 

112 

35 

$184 

2 

Psychiatrist.. . 

61 

31 

196 

92 

29 

191 

3 

Interpreter _ 

15 

8 

30 

59 

19 

95 

4 

Handwriting  expert.  ..  . 

14 

7 

130 

23 

7 

219 

5 

Fact  witness _ 

15 

8 

16 

6 

2 

157 

All  others  _ 

33 

17  ... 

26 

8  .... 

Total.. . . 

2  195 

100  ... 

2  318 

100  .... 

1  Includes  estimated  compensation  and  estimated  expense. 

2  The  1966  total  through  June  30,  1967,  is  208;  the  1967  total  through  Sept.  30,  1967,  is  332. 

Source:  Administrative  Office  report  to  Judicial  Conference  Committee  To  Implement  Criminal  Justice  Act  Aug  3 
1966,  and  Aug.  8,  1967. 

C.  Differences  among  districts  in  use  of  services  other  than  counsel 
The  extent  of  use  of  subsection  (e)  services  is  notably  uneven  from 
district  to  district.  In  fiscal  1966  through  June  30,  1967,  there  were 
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no  subsection  (e)  disbursements  whatever  in  37  districts  which  had 
approximately  25  percent  of  the  national  total  of  Criminal  Justice  Act 
appointments.  At  the  opposite  extreme,  13  districts,  accounting  for 
another  25  percent  of  the  national  total  of  Criminal  Justice  Act  ap¬ 
pointments,  had  almost  60  percent  of  the  overall  total  of  subsection  (e) 
disbursements.  Although  one  would  expect  some  variations  in  the 
extent  of  use  of  subsection  (e)  from  district  to  district,  these  totals 
demonstrate  an  excessive  disparity  in  the  application  of  this  impor¬ 
tant  section.  The  following  table  illustrates  this  unevenness  by  the 
contrasts  among  three  pairs  of  districts  with  comparable  numbers  of 
defendants  represented  by  Criminal  Justice  Act  counsel: 

COMPARISON  OF  AMOUNT  OF  SUBSEC.  (e)  DISBURSEMENTS  IN  6  SELECTED  DISTRICTS  IN  FISCAL  YEAR  1966 

(THROUGH  JUNE  30,  1967) 


Number  of 

Subsec.  (e) 
disbursements 

defendants  for 

Amount  of 

as  percent 

District 

whom  Criminal 

subsec.  (e) 

of  amount 

Justice  Act 
counsel  paid 

disbursements 

paid  for 

Criminal  Justice 
Act  counsel 

Northern  Mississippi 
Middle  Pennsylvania 

Nebraska . . . 

Northern  Oklahoma. 

New  Jersey _ 

Northern  Texas _ 


58 

$1,798 

15 

59 

0 

0 

69 

1,974 

10 

66 

0 

0 

173 

2,099 

6 

177 

25 

.  1 

Source:  Administrative  Office  report  to  Judicial  Conference  Committee  To  Implement  Criminal  Justice  Act,  Aug.  8, 1967 


A  number  of  factors  account  for  the  wide  variations  in  utilization 
of  subsection  (e)  services.  In  one  district  the  criminal  bar  may  be 
unaware  of  the  availability  of  these  services.  In  another  district,  the  bar 
may  feel  that  attorneys  should  do  their  own  investigation,  or  that 
psychiatrists  should  not  be  sought  because  the  U.S.  attorney  is  coopera¬ 
tive  in  making  a  Government  psychiatrist  available  to  defendants.  In 
still  another  district  a  great  deal  may  be  spent  on  subsection  tel 
services  in  one  spectacular  case. 

Most  members  of  the  bar  whom  we  questioned  felt  that  the  reason 
subsection  (e)  is  underutilized  is  that  expert  services  usually  are  not 
necessary.  Of  the  127  attorneys  who  responded  to  our  questionnaire, 
108  (85  percent)  felt  that  the  services  of  an  expert  were  not  used  be¬ 
cause  they  were  unnecessary.  Approximately  75  percent  of  the  38 
U.S.  attorneys  who  responded  to  our  questionnaire  expressed  a  similar 
view. 

Some  attorneys,  perhaps  more  candidly,  indicated  that  they  had  not 
requested  services  other  than  counsel  because  they  were  unaware  of 
the  provisions  of  subsection  (e)  of  the  act.  Most  of  those  who  gave 
this  answer  were  from  western  Michigan,  where  the  district  plan  was 
not  distributed  or  publicized.  It  is  interesting  to  note  that  about  30 
percent  of  the  U.S.  attorneys  felt  that  ignorance  of  the  provisions  of 
subsection  (e)  was  a  factor  contributing  to  its  underutilization, 
whereas  less  than  10  percent  of  the  attorneys  who  responded  to  our 
questionnaire  held  this  view. 

There  are  other  reasons  that  explain  why  districts  have  such 
markedly  different  utilization  of  subsection  '(e).  For  example,  the 
district  of  Nebraska  paid  out  $1,973  for  experts  or  investigators  in 
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fiscal  1966,  which  is  10  percent  of  the  amount  of  attorney  compensa¬ 
tion  for  that  period,  about  seven  times  the  national  average.  This 
unusually  high  figure  is  attributable  to  the  single  case  of  Duane  Earle 
Pope,  the  perpetrator  of  a  bank  robbery  in  which  several  persons  were 
slain.  Total  disbursements  for  defending  Pope  exceeded  $13,000,  an 
extraordinary  case  by  any  standards. 

The  high  ratio  of  subsection  (e)  disbursements  in  northern  Missis¬ 
sippi  (15  percent — 10  times  the  national  average)  is  probably  attribut¬ 
able  to  the  frequent  use  of  investigators  in  that  district.  This  is,  in  turn, 
due  to  the  fact  that  there  are  three  professional  investigating  firms  in 
this  district  which  actively  solicit  business  from  appointed  attorneys. 
Representatives  from  these  three  investigative  agencies  often  attend 
court  on  arraignment  day  and  obtain  a  list  of  the  Criminal  Justice 
Act  cases  and  appointments  from  the  clerk  of  the  court.  Then  they 
contact  the  attorneys  and  inform  them  of  the  possibility  of  using  their 
services  under  subsection  (e)  of  the  act.  Attorneys  may  also  be  more 
inclined  to  use  investigators  in  this  district  since  the  random  method 
of  selection  used  there  may  result  in  the  appointment  of  a  lawyer  who 
is  located  some  distance  from  the  scene  of  the  crime. 

Educational  efforts  have  also  affected  the  useage  of  subsection  (e). 
In  some  districts  this  has  taken  the  form  of  circulating  to  the  bar  a 
comprehensive  article  or  speech  concerning  the  terms  of  the  act,  includ¬ 
ing  subsection  (e).  In  some  districts  judges  have  called  this  subsec¬ 
tion  to  attorneys  attention  on  an  individual  basis,  as  by  suggesting 
that  an  attorney  hire  an  investigator  to  look  into  some  relevant  infor¬ 
mation  located  in  another  city  rather  than  spend  his  own  time  traveling 
and  investigating.  In  other  districts  this  use  of  an  investigator  is 
frowned  on  because  investigation  by  laymen  is  considered  an  intrusion 
on  the  attorney-client  relation. 

Whatever  the  explanations  for  district  variations,  it  is  clear  that 
the  total  picture  is  one  of  gross  underutilization  of  the  “services  other 
than  counsel”  provision  of  the  act.  It  is  worth  reemphasizing  that  the 
number  of  defendants  for  whom  subsection  (e)  services  were  author¬ 
ized  in  fiscal  1966  and  1967  was  no  more  than  about  1.5  percent  of  the 
number  of  Criminal  Justice  Act  defendants  in  those  periods. 

D.  Type  of  services  for  which  subsection  (e)  is  available 

1.  The  standard  of  the  act 

The  act  provides  that  eligible  defendants  are  entitled  to  obtain 
“investigative,  expert,  or  other  services  necessary  to  an  adequate 
defense.” 

A  broad  reading  of  this  statutory  language  occurred  in  United 
States  v.  Pope ,  251  F.  Supp.  234,  241  (D.C.  Xeb.,  1966),  which  held 
that  in  order  to  be  compensable  services  must  only  “reasonably  appear 
to  be  necessary  to  assist  counsel  in  their  preparation.”  (Italic  in  origi¬ 
nal.)  The  court  explained  that  this  standard  was  not  limited  to  services 
necessary  to  prevent  the  defense  from  being  defective.  All  that  is  neces¬ 
sary,  according  to  this  holding,  is  that  the  judge  be  satisfied  that  the 
services  will  probably  be  helpful  to  assist  counsel  in  preparing  the 
defense.  This  same  standard  is  employed  in  the  southern  district  of 
California,  where  defense  counsel  frequently  use  subsection  (e)  to 
make  use  of  polygraph  tests  in  defense  preparation.  Although  the 
evidence  is  inadmissible,  the  results  can  be  extremely  valuable  because 
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in  certain  types  of  cases,  notably  smuggling,  the  U.S.  attorney 
often  agrees  not  to  prosecute  a  defendant  who  passes  a  lie  detector 
test.  Defense  counsel  in  this  district  are  also  said  to  use  polygraph 
reports  to  determine  whether  their  clients  are  telling  them  the  truth. 

Another  standard  for  subsection  (e)  services,  in  our  view  less  de¬ 
sirable,  is  the  position  that  it  authorizes  services  only  when  it  is 
probable  that  admissible  evidence  will  be  developed.  This  view  would 
forbid  compensating  polygraph  experts,  since  the  accepted  view  is  that 
such  tests  are  not  admissible  as  evidence.  Refusing  to  pay  for  poly¬ 
graph  tests  is  poor  economy  in  a  district  where  the  U.S.  attorney  will 
use  the  results  as  the  basis  for  dismissal,  since  it  forces  the  Govern¬ 
ment  to  compensate  appointed  counsel  and  the  prosecution  and  uses 
the  time  of  the  court  in  a  case  where  prosecution  might  have  been 
avoided  altogether  if  this  relatively  inexpensive  resource  had  been 
made  available. 

While  our  evidence  is  insufficient  to  characterize  which  standard 
is  in  effect  in  most  Federal  district  courts,  we  feel  that  the  more 
lenient  standard  of  the  Pope  case  is  clearly  preferable. 

As  indicated  in  the  earlier  table,  a  large  majority  of  subsection  (e) 
claims  (80-90  percent)  fall  into  one  of  the  five  following  categories: 
investigators,  psychiatrists,  interpreters,  handwriting  experts,  and  fact 
witnesses.  (It  is  worth  noting  that  all  of  these  experts,  except  the  inter¬ 
preter,  are  likely  to  be  engaged  to  produce  admissible  evidence.  The 
exception — the  interpreter- — demonstrates  that  a  rule  which  would 
allow  only  experts  who  will  produce  admissible  evidence  is  not  suf¬ 
ficiently  comprehensive.)  Although  a  majority  of  experts  belong  to 
these  five  groups,  the  list  of  authorizations  also  includes  its  share  of  the 
exotic.  The  Administrative  Office  records  reveal  that  rare  coin  experts, 
land  surveyists,  sound  experts,  bacteriologists,  optometrists,  statis¬ 
ticians,  engineering  personnel,  and  even  authorities  on  used  clothing 
all  have  been  authorized  to  render  subsection  (e)  services  on  behalf  of 
a  Criminal  Justice  Act  defendant. 

2.  Investigators 

It  is  ironic  that  the  courts  have  had  more  difficulty  approving  re¬ 
quests  for  investigators,  who  are  specifically  mentioned  in  the  language 
of  the  act,  than  they  have  had  in  authorizing  payment  for  some  of  the 
exotic  types  of  defense  services  mentioned  above.  However  ironic,  the 
problem  is  serious.  Since  the  act  speaks  explicitly  of  investigative 
services  as  within  the  ambit  of  subsection  (e)  it  is  clear  that  Congress 
intended  that  investigators  could  be  authorized  in  some  circumstances. 
On  the  other  hand,  the  Judicial  Conference  Committee  To  Implement 
the  Criminal  Justice  Act  has  manifested  an  extremely  conservative 
view  of  the  proper  role  of  the  Criminal  Justice  Act  investigator : 

“The  committee  recommends  that  the  allowances  for  investigative 
services  be  strictly  limited,  to  the  extent  possible,  to  those  charges 
necessary  in  the  strict  sense  of  the  word.”  “Judicial  Conference  Re¬ 
port,”  House  Document  62,  89th  Congress,  first  session  7  (1965). 

District  judges  engaged  in  the  day-to-day  administration  of  the 
act  have  also  taken  a  stern  view  of  the  appropriateness  of  the  use  of 
investigators.  In  United  States  v.  Matthews ,  249  F.  Supp.  592  (D. 
Mass.  1966),  an  application  to  incur  expense  for  investigative  services, 
the  court  indicated  that  investigative  services  would  not  be  covered  by 
subsection  (e)  of  the  act  if  counsel  could  reasonably  be  expected  to 
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perform  the  services  himself.  What  the  court  seemed  concerned  about 
Avas  that  work  traditionally  seen  as  belonging  to  the  attorney — such 
as  the  interviewing  of  witnesses — should  not  be  delegated  to  laymen. 
An  article  by  the  chief  judge  of  the  district  of  Connecticut  expresses 
the  same  view : 

“Our  court  has  taken  the  position  that  this  section  of  the  act  [§(e)  ], 
contemplates  primarily  services  of  experts  in  such  matters  as  medi¬ 
cine,  ballistics,  bloodstaining,  fingerprints,  footprints,  and  the  like; 
and  that  the  provision  is  not  intended  to  be  utilized  for  services  cus¬ 
tomarily  performed  by  lawyers  themselves,  such  as  locating  and  inter¬ 
viewing  witnesses,  locating  and  searching  records  and  similar  matters.’’ 
Timbers,  “Judicial  Perspectives  on  the  Criminal  Justice  Act  of  1964,”’ 
42  N.Y.U.  L.  Rev.  55, 60-61  ( 1967) . 

Two  reasons  apparently  underly  this  concern.  First,  permitting 
investigators  to  do  the  work  of  an  attorney  might  impair  the  attorney- 
client  relation  and  ultimately  injure  the  defendant,  since  interviews 
between  an  investigator  and  the  defendant  might  not  be  protected  by 
the  attorney -client  privilege.  Second,  the  Criminal  Justice  Act  was 
not  intended  to  permit  attorneys  to  farm  out  work  that  was  properly 
theirs.  Delegation  of  responsibility  not  only  permits  an  attorney  to 
circumvent  the  maximum  compensation  restrictions  of  the  act,  but 
may  also  result  in  reducing  the  quality  of  representation. 

In  spite  of  the  objections  expressed  above,  it  seems  likely  that  most 
districts  have  a  more  hospitable  view  toward  the  use  of  investigators, 
since  claims  for  investigative  services  continue  to  command  a  sizable 
portion  of  subsection  (e)  disbursements.  The  whole  problem  of  the 
extent  to  which  or  the  circumstances  under  which  a  lawyer  can 
properly  use  an  investigator  under  subsection  (e)  of  the  act  is  ripe 
for  further  guidance  from  the  Judicial  Conference  Committee  To 
Implement  the  Criminal  Justice  Act. 

Although  we  lack  sufficient  information  to  characterize  the  strength 
of  the  diverse  opinions,  we  can  clearly  detect  an  undesirable  lack  of 
uniformity  from  district  to  district.  To  be  helpful  the  guideline  must 
go  beyond  the  type  of  negative  warning  in  the  committee's  first  effort, 
quoted  above,  and  attempt  to  give  a  guiding  principle  upon  which 
courts  and  lawyers  can  determine  the  type  of  circumstances  (whether 
common  or  only  exceptional)  when  investigators  will  be  approved. 
One  example  of  the  positive  type  of  guideline  that  is  helpful  is  the 
following  passage  from  the  Connecticut  chief  judge’s  article,  quoted 
above : 

“In  a  number  of  cases,  however,  appointed  counsel  have  demon¬ 
strated  what  I  consider  to  be  a  valid  need  for  authorization  to  obtain 
investigative  services  of  the  type  that  normally  lawyers  themselves 
would  be  expected  to  perform,  except  that  the  investigation  must  be 
conducted  in  a  locality  remote  from  our  district  where  some  aspect  of 
the  crime  is  alleged  to  have  been  committed  or  where  the  defendants 
or  key  witnesses  reside.  In  such  a  situation  a  persuasive  showing  can 
be  made  that  the  necessary  investigation  can  be  conducted  more 
effectively  and  economically  by  investigators — sometimes  lawyers — 
located  at  the  place  of  the  proposed  investigation.”  Timbers.  “Judi¬ 
cial  Perspectives  on  the  Criminal  Justice  Act  of  1964.”  42  N  Y  IT 
L.  Rev.  55,61  (1967). 

Lawyers  as  investigators. — Tf  there  is  uncertainty  about  when  a 
lawyer  can  use  an  investigator  for  investigation,  there  is  even  more 
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uncertainty  over  when  lie  can  use  another  lawyer  for  this  same  pur¬ 
pose.  In  response  to  an  inquiry  from  Connecticut,  the  Administrative 
Office  has  indicated  that  vouchers  of  lawyer-investigators  will  be  re¬ 
jected  on  the  theory  that  the  act  does  not  permit  joint  appointments, 
which  would  in  effect  (the  Administrative  Office  feels)  result  from 
compensating  two  attorneys  serving  simultaneously  in  one  case,  albeit 
in  different  capacities.  The  practice  in  Montana,  however,  is  dia¬ 
metrically  opposed  to  this  view  of  the  Administrative  Office,  and  no 
difficulties  of  payment  have  been  reported.  The  district  of  Montana 
encompasses  great  distances.  To  reduce  the  amount  of  travel  required 
of  appointed  attorneys  (and  to  keep  down  expenses)  the  Montana 
court  frequently  authorizes  the  attorney  who  represented  the  defend¬ 
ant  before  an  outlying  commissioner  to  assist  counsel  appointed  for 
the  trial  by  acting  as  an  investigator.  Since  he  is  familiar  with  the 
case  and  frequently  has  easier  access  to  witnesses  and  to  the  scene 
of  the  crime,  this  lawyer  can  render  invaluable  investigative  services 
to  appointed  counsel,  who  may  be  hundreds  of  miles  away.  In  some 
instances  the  court  authorizes  appointment  of  the  University  of  Mon¬ 
tana  Law  School  as  the  investigative  agency.  Investigation  is  clone 
bj7  law  students,  and  the  subsection  (e)  payment  is  made  directly  to 
the  law  school. 

We  believe  that  the  Montana  practice  of  using  lawyers  or  law  stu¬ 
dents  as  investigators  is  efficient  and  does  not  violate  either  the  letter 
or  the  spirit  of  the  Criminal  Justice  Act.  So  long  as  the  investigator 
performs  investigative  work  and  not  legal  work,  he  is  not  “repre¬ 
senting"  the  client  and  thus  there  is  no  joint  appointment,  no  dual 
representation,  and  no  duplication  of  compensation  for  legal  serv¬ 
ices.  It  seems  foolish  to  disqualify  a  competent  investigator  from  serv¬ 
ing  under  the  act  and  benefiting  the  defendant  merely  because  he  is 
a  member  of  the  bar.  We  feel  that  the  policy  of  prohibiting  attorneys 
from  acting  as  investigators,  if  there  is  such  a  policy,  ought  to  be 
discontinued.  If  persons  perform  necessary  investigative  services  they 
ought  to  be  paid  (at  investigative  rates),  regardless  of  their  other 
talents. 

3.  Legal  research 

Suppose  an  appointed  attorney  delegates  research  necessary  for 
the  preparation  of  the  case  to  an  associate  in  his  firm  or  to  a  law  stu¬ 
dent.  He  cannot  obtain  attorney  compensation  for  this  delegated  serv¬ 
ice,  since  the  statutory  compensation  only  applies  to  personal  services 
of  the  appointed  attorney.  (See  discussion,  page  192.)  Can  counsel 
obtain  payment  for  the  services  of  his  associate  as  “expert”  services? 
If  not,  can  be  pay  his  associate  and  obtain  reimbursement  under  sub¬ 
section  (d)  for  “expenses  reasonably  incurred?”  Both  of  these  ques¬ 
tions  appear  to  have  been  answered  in  the  negative.  In  United  States 
v.  Naples ,  266  F.  Supp.  608  (D.D.C.  1967),  the  Administrative  Office 
had  refused  to  pay  the  vouchers  of  appointed  attorneys  who  had 
farmed  out  legal  research  and  were  requesting  compensation  for  it. 
The  Administrative  Office  had  done  so  on  the  basis  that  the  court’s 
appointment  is  a  personal  one  and  that  legal  services  rendered  by 
anyone  other  than  appointed  counsel  were  noneompensable  under 
any  provision  of  the  act. 

But  what  if  the  Criminal  Justice  Act  attorney  pays  a  law  student 
$2  or  $3  per  hour  to  do  legal  research  on  the  case,  under  his  immediate 
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supervision?  Many  law  firms  make  use  of  law  students  in  this  capacity 
in  the  civil  area,  and  a  few  members  of  the  criminal  bar  are  also 
doing  so  in  connection  with  their  retained  cases.  The  districts  of  Mon¬ 
tana  and  northern  Mississippi  both  have  law  student  research  pro¬ 
grams  organized  specifically  to  aid  Criminal  Justice  Act  counsel. 
(See  discussion  in  part  XI.)  Can  the  expenditure  for  law  student  re¬ 
search  be  paid  as  a  subsection  (e)  service  or  can  it  be  paid  as  a  reim¬ 
bursable  expense  under  subsection  (cl)  ?  So  far  as  we  are  aware,  no 
attorney  or  law  school  has  used  either  subsection  to  obtain  Criminal 
Justice  Act  funds  for  law  students’  research. 

The  reasons  for  and  against  using  and  compensating  law  students 
for  legal  research  are  quite  similar  to  the  reasons  for  and  against 
using  investigators.  Law  student  research  at  $2  to  $3  per  hour  would 
be  cheaper  than  the  same  research  performed  by  lawyers  at  $10  per 
hour,  but  there  would  be  worries  about  the  student  work  being  less 
efficient  or  of  lower  quality  than  the  lawyers.  Like  investigators,  whose 
major  advantage  is  that  they  may  be  more  accessible  to  the  subject 
of  inquiry  than  attorneys,  law  students  may  have  access  to  books 
and  source  materials  not  available  to  Criminal  Justice  Act  counsel. 
This  is  the  major  advantage  of  the  law  student  research  program  in 
the  northern  district  of  Mississippi  (see  page  271) ,  where  the  use  of  law 
students  gives  Criminal  Justice  Act  counsel  indirect  access  to  source 
materials  not  available  in  their  outlying  areas.  The  major  difficulty 
with  authorizing  the  Criminal  Justice  Act  payment  for  law  student 
services  is  that  the  legal  research  performed  by  law  students,  unlike 
the  tasks  performed  by  investigators,  is  invariably  part  of  the  strictly 
legal  function  for  which  Criminal  Justice  Act  counsel  was  appointed. 
Law  student  payments  therefore  permit  direct  avoidance  of  the  maxi¬ 
mum  compensation  restrictions  of  the  act.  Nevertheless,  we  feel  that 
since  law  student  research  can  materially  increase  the  quality  of  rep¬ 
resentation  under  the  act,  and  since  the  amounts  of  money  involved 
are  (at  $2  to  $3  per  hour)  relatively  small,  such  expenditures  should 
qualify  as  “expert  services”  under  the  Criminal  Justice  Act.  We  feel 
that  tl'iis  is  not  contrary  to  the  express  terms  of  the  Criminal  Justice 
Act,  read  in  light  of  the  paramount  purposes  of  the  legislation. 

Fears  of  possible  abuses  in  administration  of  such  a  privilege  should 
be  allayed  by  knowledge  of  the  severity  with  which  the  judiciary  has 
disapproved  Criminal  Justice  Act  claims  for  time  spent  in  legal  re¬ 
search.  We  saw  numerous  examples  where  hours  claimed  in  research 
were  scaled  down  by  the  judge  before  he  approved  the  voucher.  We 
feel  sure  that  equal  or  greater  scrutiny  would  be  given  to  subsection 
(e)  requests  for  approval  for  legal  research.  The  nature  of  the  job, 
the  experience  of  the  student  to  be  involved,  the  rate  to  be  charged, 
and  the  reasons  why  the  attorney  does  not  do  the  research  himself 
would  all  be  subject  to  advance  discussion,  and  when  the.  voucher  was 
submitted  the  final  claim  would  also  be  subject  to  judicial  approval. 
There  is  little  reason  to  fear  significant  abuses  in  the  context  of  this 
mechanism  for  control  and  supervision. 

E.  Stage  of  proceedings  when  services  obtainable 

Commissioner  authorization — interpreters. — Subsection  (e)  specif¬ 
ically  entrusts  to  “the  court”  the  power  to  authorize  services  other 
than  counsel  (or  to  ratify  them,  if  obtained  without  the  customary 
prior  authorization).  Consequently,  almost  all  the  district  plans  in- 
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elude  a  provision  specifically  denying  the  commissioner  any  authority 
to  authorize  investigative  or  expert  services.  Because  of  this  provision 
a  defendant  who  does  not  speak  English  and  whose  attorney  is  not 
bilingual  may  have  difficulty  securing  the  services  of  an  interpreter 
before  the  commissioner,  especially  if  the  commissioner  sits  in  a  loca¬ 
tion  remote  from  the  court.  Courts  have  recognized  the  importance 
of  interpreters  by  authorizing  these  experts  in  74  Criminal  Justice 
Act  cases  in  fiscal  1966  and  1967.  A  defendant  who  does  not  speak 
English  needs  the  services  of  an  interpreter,  not  only  at  the  commis¬ 
sioner’s  hearing,  where  valued  constitutional  rights  can  be  waived, 
but  also  for  conferring  with  his  counsel  before  and  after  that  hear¬ 
ing.  Since  the  lack  of  an  interpreter  at  any  stage  of  the  proceedings 
might  well  raise  questions  of  due  process,  particularly  if  a  defendant 
waives  a  constitutional  right,  the  problem  seems  to  be  of  major  pro¬ 
portions.  The  same  problem  is  encountered  when  counsel  desires  to 
have  a  court  reporter  for  a  commissioner’s  hearing  at  a  location  far 
from  the  nearest  district  judge.  See  United  States  v.  Emerson ,  269  F. 
Supp.  968  (E.D.  Tenn.  1967)  (subsection  (e)  expenditure  for  com¬ 
missioner’s  reporter  ratified  by  court) . 

Services  before  arraignment. — We  found  very  little  evidence  of  any 
use  of  subsection  (e)  services  during  the  period  before  the  defendant 
entered  his  plea.  The  chief  judge  of  one  large  district  advised  us  of 
his  opinion  that  subsection  (e)  services  should  not  be  authorized  for 
this  period.  This  view  leaves  appointed  counsel  without  medical,  in¬ 
vestigative,  interpretive,  or  other  expert  assistance  that  may  be  essen¬ 
tial  in  helping  him  try  to  secure  the  defendant’s  release  on  bond,  to 
negotiate  a  preindictment  dismissal  by  the  U.S.  attorney,  or  to 
help  him  decide  how  to  advise  his  client  to  plead.  Experiments 
currently  underway  to  determine  the  utility  of  “social  reports”  on 
needy  defendants  for  use  at  the  precharge  and  plea  negotiation  stages 
may  also  be  inhibited  by  this  view. 

The  services  of  an  expert  or  investigator  can  be  extremely  valuable 
(and  in  some  instances  might  even  be  constitutionally  required)  at 
the  early  stages  of  the  proceeding,  at  the  commissioner's  hearing,  and 
in  the  period  between  the  commissioner’s  hearing  and  the  time  when 
the  defendant  enters  his  plea.  Defendants  with  retained  counsel  must 
surely  have  these  services  available  to  them  in  appropriate  cases.  We 
feel  that  the  basic  purpose  of  the  Criminal  Justice  Act  falls  short 
unless  the  benefits  of  subsection  (e)  are  available,  not  only  in  theory, 
but  also  upon  terms  that  permit  them  to  be  obtained.  If  advance  ap¬ 
proval  is  to  be  required,  then  commissioners  who  are  inaccessible  to 
courts  ought  to  be  authorized  to  give  it.  Otherwise,  a  right  that  is 
significant  in  form  may,  for  defendants  in  some  areas,  prove  empty  of 
substance. 

F .  Effect  of  other  Federal  statutes  and  ndes  of  court 

A  persistent  problem  regarding  the  administration  of  subsection  (e) 
of  the  Criminal  Justice  Act  is  to  determine  how  it  is  related  and  how 
it  should  be  coordinated  with  other  Federal  legislation  and  rules  of 
court.  The  principal  problems  concern  one  statute  and  three  rules : 

(1)  18  U.S.C.,  section  4244 — Psychiatric  examinations; 

(2)  Rule  17(b),  Federal  Rules  of  Criminal  Procedure — Wit¬ 
ness  fees ; 
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(3)  Rule  28,  Federal  Rules  of  Criminal  Procedure — Expert 
witnesses;  and 

(4)  Rule  15(c),  Federal  Rules  of  Criminal  Procedure — Ex¬ 
penses  for  depositions. 

We  shall  look  briefly  at  each  of  these  four  overlap  problems.  An¬ 
other  overlap  with  subsection  (e),  involving  the  statutory  provision 
for  transcripts  for  indigent  appeals,  is  discussed  in  part  XI,  "Miscel¬ 
laneous.'’ 

1.  18  U.S.C. ,  section 

Enacted  in  1949,  this  statute  provides  the  court,  U.S.  attorney,  and 
defense  counsel  with  a  method  of  examining  a  defendant  to  determine 
his  mental  competency  prior  to  trial.  The  examining  psychiatrist  is 
directed  to  report  to  the  court  the  results  of  his  interviews  and  exam¬ 
inations  of  the.  defendant.  Clearly,  this  is  not  a  defense  tool  as  much 
as  a  method  for  the  court  to  determine  a  defendant’s  competency 
to  stand  trial.  The  scope  of  the  examination  is  limited  to  that  narrow 
question:  while  findings  material  to  a  defense  of  insanity  may  be 
produced  by  the  examination,  that  is  not  its  major  purpose.  Moreover, 
the  fact  that  the  psychiatrist  reports  to  the  court  rather  than  to  defense 
counsel  severely  restricts  the  utility  of  the  examination  as  a  defense 
tool. 

The  psychiatric  examination  available  under  18  U.S.C.,  section  4244 
seems  to  be  different  in  kind  from  the  psychiatric  services  available 
under  subsection  (e)  of  the  Criminal  Justice  Act.  The  availability  of 
18  F.S.C.,  section  4244,  or  the  results  of  an  examination  under  this 
provision,  or  the  practice  in  some  districts  of  making  Government 
psychiatrists  available  to  the  defendant  should  not  be  viewed  as  a 
sufficient  reason  to  prevent  defense  counsel  from  securing  authorization 
of  psychiatric  services  under  the  provisions  of  subsection  (e)  of  the 
act. 

2.  Rule  17(b)  of  the  Federal  Rules  of  Criminal  Procedure 

This  provision  provides  for  subpena  of  witnesses  at  no  cost  to  the 

defendant  “upon  an  ex  parte  application  of  a  defendant  *  *  *  [satis¬ 
factorily]  showing  that  the  defendant  is  financially  unable  to  pay  the 
fees  of  the  witness  and  that  the  presence  of  the  witness  is  necessary 
to  an  adequate  defense.”  The  costs  involved  are  a  $4  per  day  witness 
fee,  8  cents  per  mile  travel  allowance,  and  $8  per  day  subsistence 
allowance.  (28  U.S.C.,  sec.  1821.) 

Rule  17(b)  had  been  amended  in  1966  to  eliminate  certain  require¬ 
ments  under  the  old  rule  and  apparently  to  harmonize  the  section 
with  the  Criminal  Justice  Act.  Rule  17(b)  had  formerly  required  an 
indigent  defendant  to  support  his  motion  to  subpena  witnesses  with 
an  affidavit  stating  the  name  and  address  of  each  witness  and  the 
testimony  which  he  was  expected  to  give,  and,  in  addition,  to  show 
that  the  evidence  of  the  witness  was  so  material  to  the  defense  that  the 
defendant  could  not  safely  go  to  trial  without  it.  The  old  provision 
was  infrequently  used,  principally  because  the  prosecution  could  use 
the  defendant’s  affidavit  to  impeach  him.  The  old  rule  was  also  defec¬ 
tive  in  that  it  required  a  needy  defendant  to  make  advance  disclosure  of 
the  theory  of  his  case  if  witnesses  were  to  be  subpenaed,  while  no  similar 
burden  was  placed  on  other  defendants  or  on  the  prosecution.  See 
Smith  v.  United  States ,  312  F.  2d  867  (D.C.  Cir.  1962)  ;  Greenwell  v. 
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United  States,  317  F.  2d  108  (D.C.  Cir.  1963)  ;  Poverty  and  the  Admin¬ 
istration  of  Federal  Criminal  Justice  27  (1963) . 

These  defects  have  been  remedied  under  the  1966  version  of  the 
rule.  The  affidavit  has  been  eliminated  and  the  defendant  is  only 
required  to  show  that  the  “witness  is  necessary  to  an  adequate  defense.” 
While  the  notes  of  the  advisory  committee  do  not  explicitly  state  that 
an  additional  purpose  in  revising  the  rule  was  to  make  it  compatible 
with  the  Criminal  Justice  Act,  the  procedure  for  securing  subpenas 
is  almost  identical  to  that  for  obtaining  authorization  of  services 
under  subsection  (e)  of  the  act.  The  only  significant  difference  is  that 
the  defendant  under  rule  17(b)  must  show  that  he  could  not  pay  the 
fees  of  the  witness,  while  no  such  showing  is  required  under  subsection 
(e)  by  a  defendant  who  has  already  qualified  for  representation  under 
the  act.  It  is  possible  that  a  defendant  who  has  qualified  for  assistance 
under  the  Criminal  Justice  Act  is  nevertheless  able  to  pay  the  fees  and 
costs  of  subpenaed  witnesses.  In  such  a  case,  a  defendant  would  be 
unable  to  proceed  under  17(b)  even  though  the  witness  costs  might  be 
paid  for  him  if  he  sought  them  under  the  Criminal  Justice  Act.  Of 
course,  if  the  court  carefully  oversees  the  Criminal  Justice  Act  de¬ 
fendant’s  financial  condition,  he  could  be  required  to  paj^  the  witness 
costs  himself  or  to  reimburse  the  Treasury,  but  it  is  doubtful  that 
such  careful  supervision  is  in  fact  given  to  needy  defendants  under 
the  act.  Another  difference  between  rule  17(b)  and  subsection  (e) 
of  the  act  is  the  manner  of  payment,  since  witness  fees  and  expenses 
under  rule  17  (b)  are  paid  by  the  U.S.  marshal.  We  are  informed  that 
this  subject  is  currently  in  flux,  and  that  the  Department  of  Justice 
would  like  to  transfer  this  responsibility  to  the  Administrative  Office 
and  have  it  all  treated  under  the  Criminal  Justice  Act. 

The  most  important  difference  between  present  rule  17(b)  and  the 
Criminal  Justice  Act  provisions  are  in  the  amount  of  payment.  Pay¬ 
ments  under  the  rule  are  limited  by  statute  to  $4  per  day,  8  cents  per 
mile,  and  $8  subsistence.  The  act,  on  the  other  hand,  offers  two  differ¬ 
ent  means  of  payment,  either  of  which  could  be  considerably  more. 
The  contrast  probably  explains  why  use  of  rule  17(b)  has  atrophied 
to  insignificance. 

The  Criminal  Justice  Act  provides  two  avenues  for  paying  defense 
witnesses.  The  cost  of  securing  the  witness  could  be  treated  as  a  reim¬ 
bursable  expense  under  subsection  (d),  considering  the  expense  as 
“reasonably  incurred”  in  the  course  of  conducting  the  defense.  Or  the 
witness  could  be  treated  as  an  “expert”  on  the  subject  of  the  particular 
facts  of  the  case  and  could  be  compensated  as  a  fact  witness  under 
the  provisions  of  subsection  (e).  We  are  unaware  of  the  extent  of 
use  of  subsection  ( d ) ,  but  the  earlier  table  shows  considerable  use  of 
subsection  (e)  for  this  purpose  (see  entry  on  “Fact  Witness”).  The 
essential  difference  between  subsections  (d)  and  (e)  is  that  subsection 
(e)  requires  prior  authorization  to  guarantee  compensation  and  the 
payment  is  limited  to  a  maximum  of  $300. 

Whichever  route  is  chosen,  payment  of  defense  witnesses  under  the 
act  seems  preferable  to  payment  under  the  provisions  of  rule  17(b). 
We  say  this  not  only  because  the  amount  of  the  payment  available 
under  the  act  is  more  flexible  and  more  adequate,  but  also  because  it 
is  more  appropriate  for  the  defense  to  arrange  for  the  compensation 
of  its  witnesses — as  is  the  case  under  the  act— than  for  trie  prosecution 
to  handle  the  matter,  as  rule  17  (b)  requires. 
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Recommendation. — In  theory,  rule  17  (b)  is  less  desirable  than  the 
Criminal  Justice  Act  provisions.  In  practice,  it  seems  to  have  been 
supplanted  by  them.  In  consequence,  it  should  be  rescinded.  So  far  as 
we  can  determine,  its  rescission  would  involve  only  two  small  problems. 
In  extended  cases  the  $300  maximum  in  subsection  (e)  might  prevent 
a  fact  witness  from  obtaining  compensation  for  all  of  his  time,  where¬ 
as  rule  17  (b)  has  no  maximum.  There  are  certain  kinds  of  proceed¬ 
ings,  notably  motions  to  vacate  under  18  U.S.C.,  section  2255,  to  which 
the  Criminal  Justice  Act  is  presently  inapplicable  but  for  which  rule 
17(b)  payments  might  be  available.  Both  of  these  disadvantages  in 
rescinding  rule  17(b)  would  be  obviated  if,  as  we  suggest  elsewhere, 
the  act  were  amended  to  extend  coverage  to  section  2255  proceedings 
and  to  remove  the  $300  ceiling  in  subsection  (e) . 

3.  Rule  28  of  the  Federal  Rules  of  Criminal  Procedure 
Subsection  (e)  of  the  Criminal  Justice  Act  also  overlaps  with  this 
provision,  which  authorizes  the  court  to  appoint  expert  witnesses, 
either  agreed  upon  by  the  parties  or  upon  the  court’s  own  selection,  and 
to  compensate  them  from  funds  appropriated  to  the  court.  Expenses 
under  this  rule  are  charged  to  the  “Travel  and  Miscellaneous  Ex¬ 
penses”  fund  of  the  Judiciary.  39  Decisions  of  the  Comptroller  General 
133  (1959) .  The  provision  is  rarely  used  in  criminal  cases.  Poverty  and 
the  Administration  of  Federal  Criminal  Justice  27  (1963).  It  is  esti¬ 
mated  that  expenditures  seldom  amount  to  as  much  as  $4,000  per  year. 
4  L.  Orfield,  Criminal  Procedure  Under  the  Federal  Rules  644  (1966). 
So  far  as  the  defense  is  concerned,  the  rule’s  desirability  is  practically 
eliminated  by  the  provision  that  an  expert  witness  appointed  under 
the  section  “shall  advise  the  parties  of  his  findings.”  It  has  been  sug¬ 
gested  that  this  is  tantamount  to  subjecting  the  defendant  to  discov¬ 
ery  proceedings  and  self-incrimination  that  raise  grave  constitutional 
questions.  United  States  v.  Ii  rods  on.  136  F.  Supp.  158,  166  (E.D.  Wis. 
1955)  reversed  on  other  grounds,  241  F.  2d  107  (7th  Cir.  1957). 

Since  Rule  28  imposes  hardships  and  risks  upon  needy  defendants, 
and  since  subsection  (e)  provides  superior  resources  without  equiva¬ 
lent  risks,  the  Criminal  Justice  Act  is  likely  to  supplant  Rule  28  so  far 
as  defendants  are  concerned.  There  is  purpose  in  retaining  Rule  28, 
however,  since  it  affords  the  court  an  opportunity  to  appoint  expert 
witnesses  to  clarify  points  upon  which  no  expert  has  been  called  by 
the  parties,  or  upon  which  the  testimony  has  been  confusing. 

Rule  28(b)  authorizes  the  court  to  appoint  and  compensate  an  in¬ 
terpreter.  This  causes  some  overlap  with  subsection  (e)  of  the  act,  but 
both  provisions  are  useful  since  the  interpreter  the  defendant  seeks 
under  the  act  may  be  for  the  commissioner’s  hearing  or  for  assisting 
him  in  conferring  with  his  client,  whereas  the  interpreter  the  court 
appoints  under  Rule  28(b)  may  be  for  the  trial. 

J.  Rule  15  {c)  of  the  Federal  Rules  of  Criminal  Procedure 
This  section  provides  that : 

“If  a  defendant  is  without  counsel  the  court  shall  advise  him  of  his 
right  and  assign  counsel  to  represent  him  unless  the  defendant  elects 
to  proceed  without  counsel  or  is  able  to  obtain  counsel.  If  it  appears 
that  a  defendant  at  whose  instance  a  deposition  is  to  be  taken  cannot 
bear  the  expense  thereof,  the  court  may  direct  that  the  expenses  of 
travel  and  subsistence  of  the  defendant’s 'attorney  for  attendance  at  the 
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examination  shall  be  paid  by  the  Government.  In  that  event  the 
marshal  shall  make  payment  accordingly.” 

The  court’s  duty  to  advise  the  defendant  of  his  right  to  assigned 
counsel,  as  described  in  this  rule,  is  now  supplanted  by  the  Criminal 
J ustice  Act’s  more  detailed  and  more  precise  provisions. 

Whether  the  defendant  is  represented  by  appointed  or  by  retained 
counsel,  the  requirements  for  obtaining  authorization  for  a  deposition 
are  that  the  witness  appear  unable  to  attend  a  trial  or  hearing,  and 
that  his  testimony  be  material  and  his  deposition  necessary  to  prevent 
a  failure  of  justice.  Rule  15(a),  Federal  Rules  of  Criminal  Procedure. 
If  it  appears  that  the  defendant  cannot  bear  the  expense,  the  travel 
and  subsistence  expenses  of  the  attorney  are  to  be  paid  by  the  Admin¬ 
istrative  Office  of  the  U.S.  Courts,  on  the  theory  that  it  relates 
to  the  responsibility  of  the  court  system  to  assure  the  defendant 
an  adequate  forum  for  his  case.  39  Decisions  of  the  Comptroller 
General  133,  135  (19.59).  On  the  other  hand,  witness  fees  and 
mileage  expense  of  deponents,  plus  stenographic  and  notarial  ex¬ 
penses  incurred  in  taking  the  deposition,  are  to  be  paid  by  the  Depart¬ 
ment  of  Justice,  if  the  deponent  could  have  been  subpenaed  under 
rule  17(b).  Ibid. 

The  foregoing  allocation  of  the  Comptroller  General  has  not  been 
readily  accepted,  however.  In  United  States  v.  Germany ,  32  F.R.D. 
421  (M.D.  Ala.  1963),  an  indictment  against  a  defendant  for  un¬ 
lawful  sale  of  whisky  was  dismissed  because  both  the  Department 
of  Justice  and  the  Administrative  Office  of  the  U.S.  Courts  refused 
to  honor  the  court’s  order  for  payment  of  the  defense  attorney’s 
travel  and  subsistence  expenses  under  15(c)  on  the  ground  that 
no  funds  were  available  with  which  such  expenses  of  court-appointed 
counsel  could  be  paid,  even  though  the  expenses  were  reasonably 
incurred.  Holding  that  this  refusal  denied  defendant  the  effective 
assistance  of  counsel  under  the  Sixth  Amendment,  the  court  dismissed 
the  indictment. 

The  Criminal  Justice  Act  was  meant  to  eliminate  the  deadlock 
over  funding  illustrated  by  United  States  v.  Germany ,  supra ,  and  it 
should  also  eliminate  the  necessity  to  resort  to  rule  15(c).  A  Criminal 
Justice  Act  defendant  automatically  meets  the  financial  requirement 
of  rule  15(c),  since  by  definition  he  has  been  found  financially  unable 
to  obtain  an  adequate  defense.  The  Criminal  Justice  Act  is  preferable 
from  the  standpoint  of  the  defendant  because  most  of  its  financial 
support  in  this  area  probably  requires  no  prior  application  to  the 
court.  The  travel  and  subsistence  expenses  of  defendant’s  attorney  are 
certainly  reimbursable  under  subsection  (d).  The  same  should  be'  true 
of  the  expenses  of  the  deponent,  although  witness  fees  and  perhaps 
the  cost  of  stenographic  expenses  will  have  to  be  obtained  under 
subsection  (e).  The  specific  mention  of  this  subject  in  Rule  15(c) 
ought  not  to  be  read  as  requiring  advance  authorization  for  purposes 
of  the  Criminal  Justice  Act  in  situations  where  payment  under  the 
act  is  permissible  without  it.  Moreover  the  existence  of  this  rule 
ought  not  to  preclude  expense  reimbursement  or  payment  for  other 
services  under  the  act  in  situations  covered  by  Rule  15(c),  as  it  did 
with  one  district  judge  who  informed  us  that  he  disallowed  expense 
reimbursement  for  subpen  a  fees  as  not  “reasonably  incurred,”  since 
counsel  could  have  come  in  for  payment  under  Rule  15(c).  In  contrast, 
the  Administrative  Office,  whose  approach  we  prefer,  has  indicated 


that  vouchers  for  deposition  expenses  are  presently  honored  under  the 
act,  and  that  the  presence  of  Rule  15(c)  does  not  alter  the  situation. 

Recommendation. — It  appears  that  the  act  has  totally  supplanted 
Rule  15(c),  and  that  it  should  be  rescinded  to  eliminate  misunder¬ 
standings  about  the  relationship  between  the  two  provisions. 

G.  Procedure  for  obtaining  services  other  than  counsel 

1.  Prior  authorization 

In  order  to  provide  safeguards  to  prevent  abuse  of  the  provisions 
concerning  services  other  than  counsel,  Congress  built  in  a  require¬ 
ment  that  services  should,  whenever  possible,  be  authorized  prior  to 
engaging  the  expert.  Each  of  the  district  court  plans  has  embodied 
this  provision,  usually  incorporating  verbatim  the  language  of  the 
act.  The  language  relied  on  is  as  follows  (18  IT.S.C.  §  3006A(e) )  : 

“*  *  *  Upon  finding  after  appropriate  inquiry  in  an  ex  parte  pro¬ 
ceeding  that  the  services  are  necessary  and  that  the  defendant  is 
financially  unable  to  obtain  them,  the  court  shall  authorize  counsel 
to  obtain  the  services  on  behalf  of  the  defendant.  *  *  *”  [Emphasis 
added.] 

The  act  couples  the  prior  authorization  requirement  with  a  recog¬ 
nition  that  services  must  be  secured  immediately,  in  some  instances. 
The  statutory  language  is  as  follows  (18  U.S.C.  §  3006A(e))  : 

“*  *  *  The  court  may,  in  the  interests  of  justice,  and  upon  a  find¬ 
ing  that  timely  procurement  of  necessary  services  could  not  await 
prior  authorization,  ratify  such  services  after  they  have  been 
obtained.  *  *  *” 

The  Judicial  Conference  Committee  To  Implement  the  Criminal 
Justice  Act  recommended  that  this  ratification  provision  was  to  be 
exercised  only  in  extraordinary  circumstances.  The  committee  incor¬ 
porated  the  following  suggestion  in  its  comments  on  the  act: 

“A  provision  may  well  appear  in  each  plan  stating  as  a  matter  of 
policy  that  applications  for  ratification  of  expenses  incurred  without 
court  approval  are  not  looked  upon  with  favor  except  in  most  unusual 
situations.”  (“Judicial  Conference  Report,”  IT.  Doc.  No.  62,  89th 
Cong., first sess., p. T  (1965).) 

The  district  courts  were  apparently  unanimous  in  adopting  this 
policy,  because  a  sentence  to  this  effect  is  incorporated  in  all  91  dis¬ 
trict  plans.  In  fact,  some  plans  have  even  outdone  the  committee. 
For  instance,  New  Jersey  requires  that  claims  for  services  obtained 
without  prior  authorization  must  be  submitted  to  the  court  within  5 
days  or  else  be  barred  from  payment,  whereas  claims  for  other  author¬ 
ized  services  may  be  submitted  within  30  days. 

Counsel’s  obligation  to  secure  prior  approval  before  embarking  on 
the  path  to  subsection  (e)  services  has  been  the  source  of  not  a  Tittle 
inconvenience  and  aggravation,  which,  it  must  be  noted,  exacts  its 
toll  ultimately  on  the  defendant. 

We  are  aware  of  a  few  instances  where  attorneys  say  they  aban¬ 
doned  possible  defenses  because  they  did  not  feel  they  could  persuade 
the  judge  to  authorize  the  subsection  (e)  services  necessary  to  estab¬ 
lish  them.  Thus,  we  heard  of  attorneys  who  suspected  their  clients  of 
being  mentally  disturbed,  but  had  no  evidence  of  this  suspicion  to 
present  to  a  judge  as  a  justification  for  his  authorizing  expenditures 
for  psychiatric  examinations.  (We  are  unaware  whether  the  local  dis- 
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trict  court’s  attitude  toward  subsection  (e)  authorizations  was  suffi¬ 
ciently  hostile  to  justify  these  attorneys’  timidity  about  requesting  au¬ 
thorization.)  There  must  also  be  other  situations  where  an  attorney 
cannot  make  a  respectable  showing  of  the  need  for  subsection  (e) 
services  without  some  of  the  evidence  that  the  inquiry  is  intended,  to 
produce.  His  effort  in  such  instances  is  somewhat  like  the  “fishing 
expedition”  often  adverted  to  in  discovery  proceedings,  except  that 
here  the  cost  is  usually  relatively  nominal  and  there  is  little  potential 
for  harassment  since  no  burden  is  imposed  on  the  adversary.  Con¬ 
sequently,  we  feel  that  the  bar  should  be  bold  in  seeking  subsection 
(e)  authorizations,  and  the  bench  should  be  tolerant  in  entertaining 
and  rel  at  i  vel  v  generous  in  grant  in  g  them . 

A  companion  problem,  which  is  probably  responsible  for  discour¬ 
aging  many  more  requests  for  subsection  (e)  services,  relates  to  the 
time  and  trouble  entailed  in  obtaining  advance  authorization.  Con¬ 
sidering  this,  together  with  the  ordinary  redtape  revolving  around  the 
compensation  procedures,  many  counsel  regard  the  total  burden  as  pro¬ 
hibitive.  We  spoke  with  some — and  we  suspect  they  are  not  unique — 
who  abandoned  the  possibility  of  seeking  subsection  (e)  services 
because  of  this.  How  many  times  this  occurs  is  impossible  to  know, 
but  our  contacts  with  members  of  the  bar  in  districts  across  the  country 
indicate  that  the  problem  is  a  significant  one,  and  an  important  factor 
in  discouraging  the  use  of  subsection  (e)  services.  The  answer  normal¬ 
ly  given  to  this  suggestion  is  that  courts  are  so  lenient  in  granting  ap¬ 
proval  and  the  procedures  are  so  simple  that  they  could  not  possibly 
deter  counsel  from  using  subsection  (e)  services.  But  the  fact  remains 
that  they  do,  in  some  cases.  The  burden  is  nowhere  more  minimal 
than  for  a  private  defender  officed  in  the  courthouse  who,  because  of 
his  continuous  working  relationship  with  the  judge,  has  only  to  make 
out  the  papers  and  step  down  the  hall  to  have  his  request  approved. 
Yet  one  private  defender  advised  us  that  the  time  and  trouble  entailed 
in  obtaining  subsection  (e)  authorizations  occasionally  deterred  him 
from  seeking  them,  and  another  private  defender  advised  us  that  his 
organization  made  a  policy  of  supplying  most  other  services  out  of  its 
own  budget  because  this  was,  on  the  whole,  less  expensive  and  less 
troublesome  than  going  through  the  subsection  (e)  procedures. 

Imagine  how  these  attitudes  are  magnified  in  the  minds  of  counsel 
located  down  the  street  from  the  courthouse,  especially  where  they 
rarely  practice  in  the  Federal  court  and  are  unfamiliar  with  the  judge 
and  with  court  procedures.  And  consider  how  substantial  the  deter¬ 
rence  can  be  in  a  district,  like  many,  where  appointed  counsel  is 
located  over  100  miles  from  the  nearest  judge  who  could  approve  the 
subsection  (e)  expenditure.  The  problem  is  more  acute  for  retained 
counsel  who  may  frequently  feel  that  the  total  time  spent  obtaining 
the  authorization  does  not  justify  the  service  that  might  be  rendered 
to  their  client.  The  miniscule  number  of  cases  where  retained  counsel 
requested  expert  services  under  the  Criminal  Justice  Act  for  his  client, 
about  five  per  year,  may  be  attributable  in  part  to  this  burdensome 
requirement. 

Recommendation. — We  believe  that  the  act  should  be  amended  to 
abolish  the  requirement  of  prior  authorization  before  incurring  sub¬ 
section  (e)  expenditures  for  the  clients  of  appointed  counsel  as  to 
amounts  not  in  excess  of  $150  plus  reimbursable  expenses,  subject  to 
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subsequent  review  by  the  court  as  with  all  Criminal  Justice  Act 
vouchers.  So  long  as  the  payment  voucher  did  not  exceed  $150  plus 
expenses,  appointed  counsel  would  be  able  to  sumbit  it,  just  like  he 
did  a  reimbursable  expense,  with  the  court  approving  all  or  part  of 
it  for  payment  unless  it  failed  to  pass  the  same  statutory  standard 
that  the  court  would  have  used  in  determining  whether  to  grant  prior 
approval,  “that  the  services  are  necessary  and  that  the  defendant  is 
financially  unable  to  obtain  them.”  The  provision  should  be  drafted 
so  that  the  attorney  could  either  pay  the  amount  directly  and  then 
apply  for  reimbursement,  or  else  incur  the  obligation  and  apply  for 
payment  direct  to  the  expert,  as  is  now  the  case.  Whether  individuals 
performing  subsection  (e)  services  on  a  credit  basis  would  require 
the  attorney  to  assume  personal  liability  for  the  charge  to  cover  the 
risk  of  nonapproval  and  nonpayment  by  the  court  would  be  left  to 
individual  arrangement.  Vouchers  for  compensation  in  excess  of  $150, 
plus  expenses,  would  continue  under  the  present  system — prior  ap¬ 
proval  required  unless  the  circumstances  are  appropriate  for  rati¬ 
fication. 

Our  suggested  amendment  would  put  subsection  (e)  services  in  an 
amount  up  to  $150  plus  expenses  on  the  same  basis  (  with  respect  to 
advance  approval)  as  subsection  (d)  expenses.  We  feel  that  the  ex¬ 
perience  with  reimbursable  expenses  is  sufficient  to  predict  that  if  ex¬ 
tended  to  subsection  (e)  items  the  privilege  of  incurring  expenses 
without  advance  approval  would  not  be  abused.  The  table  set  out 
earlier  shows  that  only  one-third  of  a  large  sample  of  compensation 
vouchers  had  expense  claims,  and  only  3  percent  of  those  (or  about 
1  percent  of  the  overall  total)  had  expense  claims  in  excess  of  $100. 
The  privilege  of  making  expense  disbursements  that  are  reimbursable 
does  not  seem  to  be  abused  or  expensive  to  the  Government,  perhaps 
because  counsel  know  that  if  the  expenses  are  not  “reasonably  in¬ 
curred”  (the  subsection  (d)  standard)  they  will  not  be  approved 
for  reimbursement  and  counsel  will  have  to  bear  the  burden  of  the 
expenditure. 

There  is  no  reason  why  the  subsection  (e)  standard  (“that  the 
sendees  are  necessary”)  cannot  work  in  the  same  manner.  The  princi¬ 
ple  is  the  same.  Counsel  will  screen  out  the  unnecessary  services  them¬ 
selves,  since  they  will  know  that  if  the  service  is  held  unnecessary  when 
the  court  reviews  the  compensation  voucher,  they  will  not  be  reim¬ 
bursed  for  amounts  paid  to  the  expert,  or  the  expert  will  not  be  paid 
and  thus  may  look  to  the  attorney  for  payment.  Attorneys  who  prefer 
the  security  of  knowing  from  the  outset  that  the  subsection  (e) 
voucher  would  be  paid,  or  those  who  refuse  to  assume  any  personal 
liability  themselves  and  deal  with  third  parties  who  will  not  assume 
the  risk  or  nonapproval  by  the  court,  can  still  follow  the  present 
practice.  But  lawyers  who  want  services  of  proven  “necessity”  to  the 
defense,  who  are  confident  of  approval  and  willing  to  assume  the  risk 
of  nonapproval,  can  proceed  expeditiously  to  obtain  the  subsection  (e) 
service,  either  by  paying  cash  themselves  or  by  incurring  the  obligation 
subject  to  later  payment  after  approval  by  the  court  We  know  that 
this  idea  appeals  to  Criminal  Justice  Act  counsel.  About  one-third 
of  the  attorneys  who  replied  to  our  question  about  the  two  most 
valuable  facilities  that  would  enable  them  to  render  better  services 
as  court  appointed  included  “permission  to  employ  or  incur  reim- 
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bursable  expenses  of  up  to  $50  or  $100  without  prior  court  authoriza¬ 
tion.”  We  have  chosen  the  $150  figure  not  because  it  is  slightly  less 
than  the  average  subsection  (e)  authorization,  but  principally  be¬ 
cause  this  seems  to  be  high  enough  to  allow  counsel  to  obtain  many 
of  the  important  pretrial  services  but  it  is  low  enough  that  counsel 
should  not,  be  alarmed  about  assuming  the  risk  or  the  court  should  not 
be  alarmed  about  the  financial  hardship  of  disapproval  of  the  dis¬ 
bursement  if  the  service  fails  to  meet  the  statutory  standard. 

It  is  perhaps  significant  that  about  90  percent  of  the  U.S.  attorneys 
who  replied  to  our  question  on  this  subject  indicated  that  they  felt 
that  defense  counsel  would  not  be  likely  to  abuse  a  provision  that  per¬ 
mitted  them  to  secure  expert  services  up  to  a  fixed  amount  without 
prior  authorization. 

If  the  court  applied  the  same  standard  (“necessary  to  an  adequate 
defense”)  in  subsequent  review  that  it  would  have  applied  in  advance 
approval,  the  end  result  should  be  the  same  so  far  as  the  type  and 
amount  of  claims  paid.  What  would  differ  is  the  significance  of  the 
additional  requirement  that  subsection  (e)  services  only  be  available 
“for  a  defendant  who  is  financially  unable  to  obtain  investigative, 
expert,  or  other  services  *  *  *.”  Under  our  proposal  that  determina¬ 
tion  would  follow  rather  than  precede  the  obtaining  of  services.  We 
see  no  objection  to  that  where  the  client  has  already  demonstrated 
his  eligibility  for  appointed  counsel,  especially  since  counsel  is  ob¬ 
ligated  to  advise  the  court  of  any  newly  acquired  (after  the  eligibility 
determination)  income  or  resources  that  change  the  defendant's 
eligibility  position.  If  a  defendant  had  income  or  resources  that  could 
have  been  used  to  pay  for  the  subsection  (e)  services,  then  when  the 
claim  is  reviewed  it  should  not  be  approved,  and  the  loss  will  fall  upon 
counsel  or  whomever  else  assumed  the  risk  of  nonapproval. 

The  privilege  of  expending  up  to  $150  plus  expenses  for  subsec¬ 
tion  (e)  services  (subject  to  later  judicial  review)  might  also  be 
afforded  to  the  clients  of  retained  counsel,  who  are  also  eligible  for 
subsection  (e)  services.  This  would  be  desirable  to  encourage  the  use 
of  subsection  (e)  services  for  the  eligible  clients  of  retained  counsel. 
But  as  to  these  clients,  no  original  eligibility  determination  has  been 
made.  The  chances  that  the  client  for  whom  the  expenditure  is  being 
made  is  actually  ineligible  are  therefore  greater.  In  addition,  the 
expense  reimbursement  provision  of  subsection  (d),  which  is  the 
model  for  the  proposed  change,  does  not  apply  to  retained  counsel, 
so  we  have  no  relevant  experience  for  predicting  the  result  of  mak¬ 
ing  this  privilege  available  to  this  class  of  clients.  Consequently,  we 
recommend  that,  the  $150  privilege  not  apply  to  the  clients  of  retained 
counsel,  who  should  be  required  to  pursue  the  existing  procedures 
for  subsection  (e)  services  (advance  approval,  unless  ratification  is 
appropriate). 

2.  Prosecution  discovery  from  subsection  (e)  application 

The  act  provides  that  applications  for  approval  of  subsection  (e) 
services  shall  be  ex  parte.  The  legislative  history  indicates  that  this 
was  inserted  “in  order  to  protect  the  accused  from  premature  dis¬ 
closure  of  his  case.”  (S.  Kept.  346,  88th  Cong.,  first  sess.,  3  (1963).) 
All  of  the  district  plans  embody  this  directive.  But  inasmuch  as  the 
Criminal  Justice  Act  forms  are  matters  of  public  record,  readily 
accessible  to  the  U.S.  attorney,  there  is  reason  for  concern  about 
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what  is  contained  in  the  subsection  (e)  application.  Criminal  Justice 
Act  form  8  (“Application  and  Authorization  for  Investigative  Ex¬ 
pert  or  Other  Services")  requires  counsel  to  set  out  the  estimated  cost 
of  the  sendees,  the  name  of  the  person  by  whom  they  will  be  rendered, 
and  the  “reasons"  why  the  services  are  “necessary  to  an  adequate  de¬ 
fense."  This  information  obviously  gives  the  prosecutor  who  bothers 
to  consult  the  court  files  a  good  deal  of  information  which  is  not 
available  with  respect  to  the  clients  of  retained  counsel  or  the 
clients  of  appointed  counsel  who  obtain  the  services  without  prior 
authorization. 

The  Criminal  Justice  Act  form  partly  meets  the  problem  of  dis¬ 
closure  inherent  in  the  subsection  (e)  application  by  providing  that 
“the  reasons  may  be  set  forth  in  a  separate  statement  which  may  be 
sealed  by  the  court.”  But  even  that  procedure  leaves  information  in 
the  court  files  that  the  defendant  is  seeking  expert  services,  the  name 
of  the  person  being  consulted,  and  the  estimated  cost.  Eleven  districts 
make  provision  to  keep  that  information  confidential,  by  a  provision 
in  their  district  plan  to  the  effect  that  the  court  may  seal  and  impound 
the  whole  application  after  a  decision  has  been  made  on  it.  (Northern 
Alabama,  southern  California,  western  Louisiana,  Maryland,  New 
Jersey,  middle  North  Carolina,  eastern,  middle,  and  western  Penn¬ 
sylvania,  Puerto  Eico  and  eastern  Virginia.) 

Recommendation. — We  consider  the  provision  for  sealing  and  im¬ 
pounding  subsection  (e)  applications  a  wise  provision  and  recommend 
that  it  be  included  in  all  district  plans  or  in  the  act  itself.  We  suggest, 
however,  that  the  provision  require  that  all  subsection  (e)  application 
forms  (now  Criminal  Justice  Act  form  8)  be  sealed,  not  just  those 
where  the  defendant’s  counsel  thinks  to  request  this  relief.  This  is 
probably  easier  to  administer,  and  we  can  think  of  no  great  administra¬ 
tive  difficulty  entailed. 

3.  Additional  Restrictions 

A  number  of  districts  have  attempted  to  minimize  disbursements 
for  expert  services  by  imposing  additional  restrictions  in  their  written 
Criminal  Justice  Act  plans.  We  have  no  criticism  for  this  effort  at 
economizing,  especially  when  it  involved  an  entirely  new  Federal  pro¬ 
gram  with  which  there  was  no  available  experience  to  predict  prob¬ 
able  conduct  or  costs.  Now  that  experience  and  hindsight  are  available, 
however,  some  of  these  additional  restrictions  seem  unwise. 

(a)  Stipulations. — Many  district  plans  contain  this  provision: 

“Inquiry  should  be  made,  however,  to  determine  if  reasonable 
stipulations  may  be  made  to  avoid  expense.” 

The  northern  Illinois  plan  contains  a  more  rigorous  version  of  the 
same  requirement : 

“Unless  the  service  is  by  its  very  nature  undisclosed  and  undis- 
closable  to  the  United  States  Attorney’s  Office,  the  application  must 
also  contain  a  statement  to  the  effect  that  a  reasonable  attempt  has 
been  made  to  have  the  United  States  Attorney’s  Office  enter  into  a 
stipulation  to  achieve  the  desired  result  but  that  such  stipulation  has 
been  refused  by  the  United  States  Attorney’s  Office.” 

In  some  districts  or  by  some  judges  the  stipulation  requirement  is 
enforced.  In  others,  notably  northern  Illinois,  it  is  not.  We  believe 
that  its  coercive  nature  outweighs  its  possible  usefulness.  The  hidden 
danger  of  the  stipulation  requirement  is  that  it  suggests  that  the  de¬ 
fense  attorney  is  sometimes,  or  usually,  required"  to  accept  as  true 
some  information  or  opinion  available  to  the  U.S.  Attorney.  Moreover, 


225 


requiring  defense  counsel  to  request  a  stipulation  from  the  U.S.  At¬ 
torney  may  put  that  officer  on  notice  of  defenses  of  which  he  may  pre¬ 
viously  have  been  unaware. 

If  those  districts  without  a  stipulation  requirement  have  encoun¬ 
tered  any  more  abuse  of  subsection  (e)  than  those  with  the  stipulation 
requirement,  we  have  found  no  evidence  of  it.  Criminal  Justice  Act 
counsel  has  no  incentive  to  request  expert  services  that  he  does  not 
deem  genuinely  necessary.  The  incentives,  in  terms  of  time  and  trouble, 
are  all  the  other  way,  as  the  small  volume  of  subsection  (e)  applica¬ 
tions  attests.  There  is  no  reason  to  believe  that  counsel  will  seek  sub¬ 
section  (e)  services  if  he  could  more  easily  and  without  harm  to  his 
client  obtain  the  information  merely  by  asking  the  prosecution  for  it. 

Recommendation. — In  practice,  it  appears  that  the  stipulation  re¬ 
quirement  is  generally  ignored.  We  believe  that  it  is  unnecessary,  and 
that  it  ought  to  be  deleted  from  district  plans. 

Local  talents  pro  vision. — Three  district  plans  contain  an  anomalous 
“local  talents”  provision,  which  was  not  contemplated  in  the  act.  The 
provision,  found  in  the  plans  of  southern  and  middle  Florida  and 
western  Missouri,  dictates  that  the  expert  “shall  be  selected  from  the 
community  in  the  place  where  the  trial  is  to  be  held  unless  a  showing 
is  made  by  counsel  for  the  defendant  that  a  person  qualified  to  render 
such  service  could  not  be  obtained  in  that  community.”  The  best  that 
can  be  said  of  this  directive,  which  is  apparently  intended  to  minimize 
the  traveling  costs  and  reimbursable  expenses  of  experts,  is  that  it  is 
superfluous.  Expenses  of  travel  will  be  reimbursed  only  to  the  extent 
that  they  are  “necessarily  incurred.” 

T  Maximum  payment 

The  act  puts  a  ceiling  of  $300  (“exclusive  of  reimbursement  for 
expenses  reasonably  incurred”)  as  the  maximum  allowed  to  any  one 
expert  for  his  work  in  a  Criminal  Justice  Act  case.  Since  maxima  were 
placed  on  the  amount  an  attorney  could  earn  in  each  case,  Congress 
apparently  felt  it  was  necessary  to  limit  the  amount  any  expert  could 
receive. 

Since  a  defendant  can  have  more  than  one  expert,  and  thus  more 
than  one  maximum,  the  ceiling  invites  efforts  at  avoidance  by  subdi¬ 
viding  the  work.  Two  examples  may  be  cited,  and  other  efforts  are 
bound  to  arise.  In  United  States  v.  Pope ,  251  F.  Supp.  234  (D.  Neb. 
1966),  counsel  ordered  daily  transcripts,  which  required  the  services 
of  numerous  reporters.  The  total  cost  exceeded  $1,000,  but  by  making 
payment  to  five  different  reporters  the  court  stayed  within  the  statu¬ 
tory  maxima.  As  long  as  the  service  is  one  that  cannot  be  performed 
by  a  single  person,  such  as  court  reporting  of  a  prolonged  trial,  it  is 
difficult  to  find  fault  with  the  principle  of  permitting  fragmentation, 
though  one  may  differ  on  the  propriety  of  its  application  in  various 
circumstances.  Another  case,  which  recently  came  before  the  Judicial 
Conference  Committee  To  Implement  the  Criminal  Justice  Act,  in¬ 
volved  a  management  engineering  firm  that  was  retained  (after  prior 
authorization  by  the  court)  to  conduct  a  survey  of  jury  selection  prac¬ 
tices  in  the  district.  Four  separate  authorizations  were  made  to  the 
same  firrn  to  complete  different  phases  of  the  single  analysis.  The 
committee’s  decision  was  as  follows : 

“The  committee  instructed  the  Administrative  Office  in  paying 
vouchers  pursuant  to  these  orders  of  appointment  that  it  must  be 
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shown  that  these  payments  are  for  services  which  the  firm  itself  could 
not  perform  but  which  had  to  be  reassigned  to  other  firms  in  order  to 
accomplish  the  over-all  task.”  “Report  of  the  Committee  lo  Implement 
the  Criminal  Justice  Act  of  1964,”  September  1967,  p.  8. 

Where  the  work  is  such  that  it  cannot  readily  be  subdivided,  each 
recipient  must  be  limited  to  the  $300  statutory  maximum.  Thus,  in  the 
Pope  case  three  psychiatrists  rendered  bills  for  $753,  $560,  and  $450, 
and  each  was  limited  to  receiving  $300.  Unlike  the  provision  applicable 
to  attorneys  fees,  the  act  confers  no  authority  to  exceed  the  maximum 
for  subsection  (e)  services  in  exceptional  circumstances. 

Recommendation. — We  recommend  that  the  statutory  maximum  on 
subsection  (e)  services  be  removed  entirely  (which  we  prefer),  or 
that  it  be  amended  to  permit  overmaximum  payments  in  exceptional 
circumstances,  as  authorized  by  the  chief  judge  of  the  circuit.  On  the 
basis  of  the  amounts  currently  being  vouchered  for  expert  services,  we 
anticipate  that  relatively  few  cases  will  exceed  the  $300  present  limit. 
Those  that  did  exceed  the  maximum  would  be  subject  to  advance  ap¬ 
proval  by  the  court  and  to  final  review,  and  could  be  scaled  down  if 
they  exceeded  amounts  that  were  reasonable  in  relation  to  the  time 
expended  and  service  performed. 

It  may  be  quite  proper  to  expect  members  of  the  bar  to  bear  part  of 
the  cost  of  defending  those  unable  to  retain  an  attorney,  but  this  pro¬ 
fessional  responsibility  should  not  be  foisted  off  on  other  professional 
persons.  Attempts  to  do  so  will  likely  result  in  the  rendering  of  infe¬ 
rior  service  to  the  defendant,  a  result  at  odds  with  the  basic  purpose 
of  the  Criminal  Justice  Act.  Those  rendering  subsection  (e)  services 
should  be  fully  paid. 

IV.  RECOMMENDATIONS  ON  REIMBURSEMENT  FOR  EXPENSES  AND  PAYMENT 

FOR  OTHER  SERVICES 

This  section  summarizes  our  recommendations  on  reimbursable  ex¬ 
penses  and  other  services.  The  reasons  for  these  recommendations, 
which  are  adverted  to  here  briefly  or  not  at  all,  appear  in  the  foregoing 
discussion. 

A.  Reimbursable  expenses,  subsection  ( d ) 

1.  The  Judicial  Conference  Committee  To  Implement  the  Criminal 
Justice  Act  should  issue  a  guideline  that  would  enlarge  the  categories 
of  expenditures  of  coimsel  that  would  be  deemed  reimbursable  as 
“expenses  reasonably  incurred,”  and  that  would  give  individual  dis¬ 
tricts  greater  flexibility  in  approving  or  disapproving  such 
expenditures. 

Comment:  For  example,  expenditures  for  taxi  fares,  now  being  dis¬ 
allowed,  should  be  reimbursable  when  the  district  court  considers  this 
a  reasonable  expense  in  view  of  the  conditions  and  practices  in  the 
district.  Expenditures  for  preliminary  hearing  reporters  and  tran¬ 
scripts  should  also  be  reimbursable  expenses,  as  should  other  expendi¬ 
tures  counsel  may  have  to  make  early  in  the  course  of  his  representa¬ 
tion  when  conditions  of  distance  or  available  time  may  make  it  difficult 
to  obtain  the  advance  authorization  required  by  subsection  (e).  It  is 
thought  preferable  to  handle  this  category  of  defense  expenditures  by 
enlarging  the  category  of  reimbursable  expenses  under  subsection  (d) 
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rather  than  by  lowering  the  standards  for  ratification  under  sub¬ 
section  (e). 

2.  The  Judicial  Conference  Committee  To  Implement  the  Criminal 
Justice  Act  should  recommend  that  the  seven  district  courts  in  the 
Eighth  Circuit  amend  their  Criminal  Justice  Act  plans  to  delete  the 
requirement  of  advance  judicical  approval  before  counsel  can  incur 
reimbursable  expenses  in  excess  of  a  total  of  $50. 

B.  Other  services,  subsection  (e) 

3.  The  Judicial  Conference  Committee  To  Implement,  the  Criminal 
Justice  Act  should  issue  a  guideline  clarifying  the  fact  that  subsection 
(e)  services  are  available  to  all  defendants  who  are  financially  unable 
to  provide  them,  whether  they  have  retained  or  appointed  counsel. 

Comment:  This  guideline  merely  restates  the  clear  legislative  policy. 
It  is  necessary  because  five  districts  presently  exclude  the  clients  of 
retained  counsel  from  subsection  (e)  services,  and  a  substantial  number 
of  other  districts  have  Criminal  Justice  Act  plans  under  which  such 
persons  might  be  excluded. 

4.  The  Judicial  Conference  Committee  To  Implement  the  Criminal 
Justice  Act  should  issue  a  guideline  stating  that  subsection  (e)  services 
are  “necessary”  within  the  meaning  of  the  act  if  they  are  likely  to  lead 
to  or  involve  admissible  evidence,  or  if  they  appear  reasonably  neces¬ 
sary  to  assist  counsel  in  the  performance  of  his  defense  functions, 
regardless  of  the  stage  of  the  criminal  process  at  which  they  are 
performed. 

Comment:  This  guideline  is  meant  to  forestall  a  narrow  interpre¬ 
tation  of  subsection  (e)  that  would  limit  it  to  services  involving  admis¬ 
sible  evidence  or  services  occurring  after  arraignment  or  before  judg¬ 
ment  of  guilt. 

5.  The  Judicial  Conference  Committee  To  Implement  the  Criminal 
Justice  Act  should  issue  a  guideline  that  would  withdraw  the  earlier 
implied  disapproval  of  the  use  of  investigators,  and  endorse  the  pro¬ 
priety  of  investigative  assistance  under  subsection  (e)  of  the  act  in 
certain  affirmative  circumstances,  such  as  to  interview  witnesses  or 
examine  physical  evidence  or  conditions  inaccessible  to  counsel.  The 
new  guideline  should  also  make  clear  that  a  person  should  not  be  dis¬ 
qualified  as  an  investigator  just  because  he  is  an  attorney,  for  an  attor¬ 
ney  previously  appointed  in  a  case  but  substituted  because  of  inac¬ 
cessibility  to  the  place  of  holding  court  may  be  an  ideal  investigator  if 
located  near  important  witnesses  or  the  scene  of  the  crime. 

6.  The  Judicial  Conference  Committee  To  Implement  the  Criminal 
Justice  Act  should  issue  a  guideline  that  would  clarify  the  propriety  of 
using  subsection  (e)  to  compensate  law  students  for  expert  services  in 
the  form  of  legal  research  on  the  case,  at  specified  maximum  rates  ($2 
or  $3  per  hour  is  suggested) . 

7.  The  Judicial  Conference  Committee  To  Implement  the  Criminal 
Justice  Act  should  issue  a  guideline  affirming  that  the  availability  of 
court-ordered  competency  examinations  under  the  provisions  of  18 
U.S.C.,  §4244  does  not  preclude  the  defendant  from  obtaining  the 
services  of  a  psychiatrist  under  the  authority  of  subsection  (e)  of  the 
act. 

Comment:  Although  this  recommendation  may  seem  superfluous, 
we  consider  it  desirable  to  clarify  the  area  of  overlap  between  these 
two  provisions,  and  to  forestall  holdings  that  psychiatrists  are  not 


228 


“necessary”  for  purposes  of  subsection  (e)  because  some  medical  ex¬ 
amination  is  available  without  charge  under  18  U.S.C.,  §  4244.  _  _ 

8.  The  Judicial  Conference  Committee  to  Implement  the  Criminal 
Justice  Act  should  recommend  that  all  districts — either  by  amend¬ 
ment  to  their  Criminal  Justice  Act  plans  or  by  special  rule  require 
that  all  Criminal  Justice  Act  form  8  (Application  and  Authoriza¬ 
tion  for  Investigative,  Expert,  or  Other  Services)  submitted  by  de¬ 
fense  counsel  and  acted  upon  by  the  court  be  sealed  and  impounded 
until  the  case  is  disposed  of  to  avoid  the  disclosure  of  defense  informa¬ 
tion  to  the  prosecution  that  could  result  if  these  forms  were  simply 
tiled  in  the  case  files  as  presently  done. 

9.  The  Judicial  Conference  Committee  To  Implement  the  Criminal 
Justice  Act  should  recommend  the  deletion  from  all  Criminal  Justice 
Act  plans  of  the  provision  by  which  many  now  require  that  subsec¬ 
tion  (e)  services  not  be  sought  until  the  defendant  has  determined  that 
the  U.S.  attorney  would  not  enter  into  a  stipulation  that  would  make 
the  services  unnecessary. 

10.  Rules  15(c)  and  17(b)  of  the  Federal  Rules  of  Criminal  Pro¬ 
cedure  should  be  repealed  because  they  have  been  totally  supplanted 
by  provisions  of  the  Criminal  Justice  Act  that  are  more  favorable  to 
the  defendant  and  more  easily  administered  by  the  courts. 

11.  Subsection  (e)  of  the  Criminal  Justice  Act  should  be  amended 
to  provide  that  counsel  who  has  been  appointed  under  the  act  may 
obtain  subsection  (e)  services  for  his  client  up  to  a  maximum  of  $150 
for  each  person  (plus  expenses  reasonably  incurred)  without  advance 
court  approval,  but  subject  to  subsequent  review  by  the  court  to  deter¬ 
mine  that  the  expenditure  met  the  same  standard  that  would  have  been 
applied  for  advance  approval  under  subsection  (e).  If  the  services 
are  later  approved,  the  court  should  order  counsel  to  be  reimbursed  if 
he  has  paid  for  the  services,  or  should  order  payment  directly  to  the 
expert  or  other  person  if  counsel  has  not  paid  him. 

Retained  counsel  should  continue  to  be  required,  and  appointed 
counsel  should  continue  to  be  permitted,  to  obtain  prior  approval  of 
all  subsection  (e)  expenditures  as  under  the  present  statute,  and  prior 
approval  (except  where  ratification  is  appropriate)  would  continue 
to  be  required  for  all  vouchers  whose  compensation  element  actually 
exceeded  $150. 

11a.  If  the  foregoing  recommendation  is  not  adopted,  the  act  should 
be  amended  to  permit  U.S.  commissioners  to  give  the  necessary  ad¬ 
vance  approval  for  subsection  (e)  expenditures  up  to  some  specified 
maximum  ($100  is  suggested) . 

Comment:  This  change  is  needed  in  order  to  facilitate  defendants’ 
obtaining  services,  such  as  medical  men,  interpreters,  investigators,  or 
reporters  for  preliminary  hearing,  at  the  earliest  stage  of  the  case, 
when  a  judge  from  whom  counsel  could  obtain  the  necessary  judicial 
approval,  may  be  inaccessible. 

12.  Subsection  (e)  of  the  Criminal  Justice  Act  should  be  amended 
to  remove  the  $300  ceiling  on  the  amount  of  compensation  that  can  be 
paid  to  any  one  person. 

12a  If  the  preceding  recommendation  is  not  adopted,  then  subsec¬ 
tion  (e)  of  the  Criminal  Justice  Act  should  be  amended  to  confer  au¬ 
thority  on  the  chief  judge  of  the  circuit  to  award  an  amount  of  com¬ 
pensation  larger  than  $300  to  any  one  person  in  exceptional  circum¬ 
stances. 
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Comment :  This  modification  is  necessary  to  assure  fulfillment  of  the 
act’s  purpose  to  provide  defendant  with  the  full  resources  necessary 
to  his  defense.  It  will  also  avoid  pointless  administrative  difficulties 
that  are  beginning  to  arise  as  parties  seek  fragmentation  of  claims  in 
order  to  escape  the  statutory  maximum.  It  will  also  avoid  imposing  a 
share  of  the  burden  of  defense  representation  on  professionals  out¬ 
side  the  legal  profession.  And  it  will  avoid  the  anomaly  of  having  no 
ceiling  on  subsection  (cl)  expense  reimbursements,  where  no  advance 
approval  is  required,  and  a  relatively  low  ceiling  on  subsection  (e) 
services,  where  advance  judicial  approval  is  currently  required. 


' 


PART  9 


Quality  of  Representation' 

Few  questions  are  more  important  and  none  is  more  difficult  than 

(1)  the  comparative  quality  of  appointed  counsel  before  and  after  the 
effective  date  of  the  Criminal  Justice  Act  (Aug.  20,  1965),  and 

(2)  the  relative  quality,  after  the  act,  of  representations  bv  appointed 
and  by  retained  counsel.  Although  recognizing  the  complexities  and 
pitfalls  in  such  an  undertaking,  we  hoped,  in  view  of  their  importance, 
to  be  able  to  offer  some  conclusions  on  these  subjects.  What  follows  does 
not  measure  up  to  that  ambition.  Time  ran  short,  and  despite  its  best 
efforts  the  Administrative  Office  was  unable  to  obtain  essential  informa¬ 
tion  from  the  probation  department  and  to  complete  the  necessary  elec¬ 
tronic  data  processing  to  classify  and  analyze  the  data  to  fulfill  our 
unconventional  statistical  requests  before  this  report  had  to  be  sub¬ 
mitted. 

Without  the  primary  statistical  information  on  which  our  conclu¬ 
sions  were  to  be  based,  we  are  left  with  a  small  amount  of  information 
derived  from  local  statistics,  and  subjective  information  gleaned  from 
questionnaire  responses  and  local  interviews.  That  information  is  set 
forth  here,  together  with  a  few  of  our  own  observations.  Though  far 
from  conclusive,  it  is  interesting  and  suggestive  and  may  prove  helpful 
to  persons  desiring  to  make  a  research  outline  for  studying  the  ques¬ 
tion  of  quality. 

Studies  trying  to  make  comparisons  of  quality  of  representation  by 
counsel  encounter  two  major  obstacles.  Although  these  obstacles  can 
be  separated  in  theory,  they  are  inseparable  in  the  real  world.  The  first 
is:  What  is  meant  by  quality — what  is  the  standard  or  yardstick?  It 
is  impossible  to  determine  whether  quality  is  higher  or  lower  before 
or  after  the  act  or  with  retained  or  appointed  counsel  until  one  has  a 
standard  or  yardstick  of  quality  against  which  counsels’  performance 
can  be  measured.  The  second  obstacle  is  how  to  identify  and  obtain 
relevant  information.  There  are  two  types  of  information  available : 
objective  data  and  subjective  impressions.  Objective  data  is  relatively 
neutral,  and  yields  conclusions  on  quality  only  when  it  is  combined 
with  some  external  standard.  Peoples’  subjective  impressions  often  con¬ 
tain  implicit  assumptions  about  the  applicable  standard  of  quality,  and 
therefore  must  be  treated  with  great  caution.  Both  types  of  informa¬ 
tion  are  reviewed  in  the  succeeding  pages.  The  expressed  or  implied 
conclusions  drawn  from  this  rough  information  are  rough  themselves. 
We  repeat  this  point  to  stress  the  need  for  caution  in  using  what  is  to 
follow.  The  information  and  observations  are  interesting  and  sugges¬ 
tive,  but  cannot  be  deemed  conclusive. 

I.  SUBJECTIVE  INFORMATION  ON  QUALITY 

Subjective  information  about  the  quality  of  representation  relies 
on  the  opinions  of  people  “who  ought  to  know.”  Ideally  this  method 

(231) 


should  draw  on  the  impressions  of  a  limited  number  of  disinterested 
observers  each  applying  uniform  criteria  and  each  having  an  oppor¬ 
tunity  to  observe  a  large  number  of  examples  in  each  of  the  categories 
being  compared.  In  practice,  the  subjective  information  usually  comes 
from  observers  who  are  themselves  participants  in  the  criminal  justice 
system,  and  whose  observation  is  often  limited  in  type  and  amount. 
Because  they  are  participants,  these  observers  have  different  biases,^ 
and  their  opinions  of  quality  probably  involve  the  application  of 
different  standards.  For  example,  a  U.S.  attorney  probably  has  a 
somewhat  different  yardstick  of  what  constitutes  a  quality  job  of  rep¬ 
resentation  than  defense  counsel  who  oppose  him,  and  it  is  obvious  that 
they  speak  with  different  biases.  These  reservations  should  not  be 
forgotten  in  weighing  the  following  subjective  impressions  on  the 
quality  of  representation  under  the  Criminal  Justice  Act. 

A.  Impressions  of  judges  and  U.S.  attorneys 

1.  Interviews 

Our  personal  interviews  with  judges  and  U.S.  attorneys  in  about 
a  dozen  districts  we  visited  disclosed  a  rough  consensus  on  the  quality 
of  appointed  and  retained  counsel.  Criminal  Justice  Act  appointed 
counsel  were  generally  felt  to  be  better  than  the  “average  retained 
counsel”  but  not  as  good  as  the  “best  retained  counsel.”  This  kind 
of  comparison  assumes  that  the  lawyers  who  compose  the  classes  of 
appointed  and  retained  counsel  are  significantly  different.  This  was 
true  in  all  of  the  districts  we  visited,  since  the  ranks  of  appointed 
counsel  included  a  high  proportion  of  lawyers  who  rarely  if  ever 
appeared  in  a  Federal  criminal  matter  on  a  retained  basis. 

2.  Questionnaire  responses 

To  obtain  more  detailed  reactions,  we  circulated  a  questionnaire 
asking  U.S.  attorneys  to  indicate  which  group  of  counsel  possessed 
various  qualities  to  the  greatest  extent.  To  provide  a  common  frame 
of  reference  for  what  we  meant  by  the  “hypothetical  average”  re¬ 
tained  or  appointed  counsel,  we  asked  them  to  assume  that  the  names 
of  all  lawyers  they  had  seen  representing  Federal  defendants  on  court 
appointment  under  the  act  were  put  in  one  barrel  and  the  names  of 
all  retained  counsel  whom  they  had  observed  would  go  in  another 
barrel.  The  participations  were  weighted  by  assuming  that  names  were 
put  on  one  slip  of  paper  for  each  case  in  which  counsel  had  partici¬ 
pated.  If  a  single  name  was  then  drawn  from  each  barrel,  the  qualities 
possessed  by  the  person  whose  name  would  probably  be  drawn  would 
be  the  qualities  of  the  “average”  or  “typical”  counsel  of  that  type. 

The  following  table  reports  the  number  of  responses  in  each 
category. 
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U.S.  ATTORNEYS’  EVALUATIONS  OF  QUALITIES  OF  HYPOTHETICAL  AVERAGE  RETAINED  AND  APPOINTED 

(CRIMINAL  JUSTICE  ACT)  COUNSEL  1 


Criminal 
Justice  Act 
counsel 

Retained 

counsel 

No 

difference 

Which  group  of  counsel  possessed  the  following  qualities  to  the  greatest 
extent? 

With  respect  to— 

Knowledge  of  law . . . 

1 

12 

24 

Revelant  experience _  _ 

2 

24 

10 

Diligence _  ....  ..... 

9 

4 

24 

Intelligence . . 

1 

7 

28 

Judgment _  ...  .  ...  _ 

1 

14 

22 

Persuasiveness . . . . . 

13 

24 

Sympathy  for  client. .  .  . 

9 

3 

25 

Sympathy  for  victims,  witnesses,  others _ _ 

7 

1 

29 

Honesty,  candor  ....  _ 

4 

1 

30 

Willingness  to  rely  upon  word  of  prosecutor _ 

4 

4 

28 

Imagination,  tendency  to  try  new  tactics . . 

12 

10 

15 

1  Although  38  questionnaires  were  returned  and  tabulated,  the  responses  do  not  always  add  up  to  38  since  some  ques¬ 
tionnaires  were  blank  in  some  categories. 

Source:  Questionnaire  to  U.S.  attorneys,  question  No.  1,  appendix. 


It  appears  that  from  two-thirds  to  three-quarters  of  the  U.S.  attor¬ 
neys  felt  that  there  was  no  difference  in  the  qualities  of  Criminal 
Justice  Act  counsel  and  retained  counsel,  except  that  two-thirds 
thought  that  retained  counsel  were  superior  in  terms  of  relevant 
experience.  In  those  other  qualities  where  U.S.  attorneys  saw  some 
difference  between  the  two  classes,  about  a  third  considered  retained 
counsel  superior  in  knowledge,  judgment,  and  persuasiveness  (with 
almost  no  one  favoring  appointed  counsel  in  these  areas),  whereas 
appointed  counsel  were  ranked  slightly  higher  in  diligence  and  in 
sympathy  for  client  and  victims. 

Although  U.S.  attorneys  only  gave  retained  counsel  a  slight  edge 
in  their  weighing  of  individual  qualities,  they  showed  a  decisive 
preference  for  retained  counsel  when  asked  which  group  they  would 
want  to  represent  them  personally.  Following  are  the  relevant  ques¬ 
tions  and  responses. 

“2.  If  you  were  charged  with  a  serious  Federal  crime,  had  adequate 
funds  to  pay  for  your  defense,  but  your  only  choice  of  a  lawyer  to 
defend  you  was  the  privilege  of  selecting  the  barrel  (see  note  to  ques¬ 
tion  1)  from  which  his  name  was  to  be  drawn,  which  barrel  would 
you  select?  (i.e.,  from  which  group  would  you  expect  to  get  the  most 
effective  lawyer,  assmning  that  lie  was  to  serve  you  as  retained 
counsel)  ? 


“(a)  Retained  counsel  barrel -  (30) 

“(b)  Criminal  Justice  Act  counsel  barrel _  (5) 


“3.  Would  your  answer  to  question  2  be  different  if  the  lawyer  chosen 
for  you  was  to  be  paid  only  $10  and  $15  per  hour  with  a  maximum 
of  $500,  and  if  resources  for  investigation  were  limited  to  those  pro¬ 
vided  in  the  Criminal  Justice  Act?  (i.e.,  would  you  place  your  bets 
on  a  different  barrel  of  lawyers  if  they  were  to  have  less  than  stand¬ 
ard  compensation  and  limited  investigative  resources)  ? 

“(a)  No,  I  would  stick  with  the  same  barrel _  (28) 

“(b)  Yes,  I  would  expect  the  compensation,  etc.  to  be  so  signifi¬ 
cant  as  to  require  a  different  choice  of  lawyer _  (8) 


21-669 — 69 


16 
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We  also  submitted  a  question  meant  to  obtain  the  U.S.  attorneys’ 
impressions  about  the  comparative  quality  of  the  “hypothetical  aver¬ 
age  appointed  counsel”  appointed  before  and  after  the  Criminal  Jus¬ 
tice  Act.  Following  are  the  responses : 

U.S.  ATTORNEYS’  EVALUATIONS  OF  QUALITIES  OF  COUNSEL  APPOINTED  BEFORE  AND  AFTER  IMPLEMENTATION 
OF  THE  CRIMINAL  JUSTICE  ACT  (AUG.  20,  1965) 


Pre-Criminal  Criminal 

Justice  Act  Justice  Act  No  difference 
appointed  counsel 

counsel 


Check  the  qualities  which  each  group  possessed  in  greater  abundance 


than  the  other  with  respect  to — 

Knowledge  of  law.  _ _ _ _ -  .  5  6 

Experience  in  criminal  law  generally . . 6  7 

Experience  in  criminal  trials  in  Federal  court _  5  9 

Diligence _ 1 _ _ ... _ - - -  2  8 

Intelligence... . . . 2  3 

Judgment . . 4  3 

Persuasiveness . 5  3 

Sympathy  for  client . . 4  4 

Sympathy  for  victims,  witnesses,  others . 3  3 

Honesty,  candor _ _ _ _ _ _ _ _  1 

Willingness  to  rely  upon  word  of  prosecutor . . . .  6 

Imagination,  tendency  to  try  new  tactics . .  3  10 


25 

23 

22 

29 

32 

28 

27 
29 

28 
35 
29 
22 


Source:  U.S.  attorney  questionnaire,  question  No.  4,  appendix. 

This  table  indicates  that  about  three-quarters  of  the  U.S.  attorneys 
who  responded  to  our  questionnaire  felt  that  the  qualities  of  the 
average  appointed  counsel  under  the  Criminal  Justice  Act  are  about 
the  same  as  they  were  before  the  act.  A  few  saw  some  difference,  but 
there  is  no  clear  pattern  of  increase  or  decrease. 

We  also  asked  the  U.S.  attorneys  about  their  opinion  of  the  impact 
of  the  Criminal  Justice  Act  on  the  administration  of  criminal  justice. 
We  must  be  wary  of  responses  to  such  a  vague  question,  since  they 
will  involve  not  only  the  familiar  variations  in  standards  and  knowl¬ 
edge  of  relevant  facts,  but  also  some  personal  judgments  about  highly 
intricate  questions  of  causation.  Even  if  one  correctly  perceived 
changes  in  the  criminal  justice  system  in  the  past  2  years,  it  would 
lie  impossible  to  be  sure  that  they  had  been  caused  by  the  Criminal 
Justice  Act  when  they  had  come  about  in  a  period  of  other  major 
changes  such  as  the  Bail  Reform  Act  and  the  continued  rapid  develop¬ 
ment  in  the  constitutional  law  of  criminal  procedure.  For  example,  a 
U.S.  attorney  told  us  that  the  proportion  of  guilty  pleas  is  unchanged 
since  the  Criminal  Justice  Act,  but  his  office  now  spends  a  great  deal 
more  time  preparing  each  case  because  defendants  now  delay  their 
guilty  pleas  until  much  later  than  they  did  a  few  years  ago.  He  attrib¬ 
uted  this  to  the  fact  that  needy  defendants  can  now  obtain  release  on 
bond  and  they  are  provided  all  of  the  resources  for  their  defense. 
Consequently,  they  initially  plead  not  guilty  and  are  in  no  hurry  to 
change  their  plea  to  guilty  and  rarely  do  so  until  the  eve  of  trial 
forces  them  to  face  the  decision.  Thus,  there  will  be  no  disposition 
until  the  U.S.  attorney  gets  a  trial  date,  and  he  cannot  do  that  with¬ 
out  preparing  the  case  for  trial,  which  he  did  not  have  to  do  under 
the  old  system  where  defendants  in  custody  pleaded  guilty  at  the 
time  of  arraignment.  If  there  is  such  a  change,  it  is  difficult  or  im¬ 
possible  to  know  the  extent  to  which  it  is  attributable  to  the  Criminal 
Justice  Act,  to  the  Bail  Reform  Act,  or  to  the  combination  of  these 
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statutes  in  company  with  a  host  of  other  causes.  All  of  these  cautions 
should  be  borne  in  mind  in  weighing  the  significance  of  the  follow¬ 
ing  table  of  questionnaire  responses : 

‘‘Please  indicate  whether  the  frequency  of  each  of  the  following 
events  has  changed  since  the  effective  date  of  the  Criminal  Justice 
Act  (August  20,  1965)  as  a  result  (wholly  or  in  significant  part)  of 
the  Criminal  Justice  Act’s  provision  for  payment  of  counsel  fees  and 
aid  in  addit  ion  to  counsel 

U.S.  ATTORNEYS’  EVALUATIONS  OF  THE  EFFECT  OF  THE  CRIMINAL  JUSTICE  ACT  ON  VARIOUS  ASPECTS  OF  THE 

CRIMINAL  JUSTICE  SYSTEM 


Significant  changes  since 
Criminal  Justice  Act 


Increased  Decreased  No  signifi¬ 
cant  change 


Waiver  of  counsel  by  needy  defendants  before  U.S.  commissioner... . . 

Waiver  of  counsel  by  needy  defendants  before  court . . . . . 

Assistant  U.S.  attorneys  appearance  before  U.S.  commissioners . . . 

Proportion  of  preliminary  hearings  for  same  type  of  crimes  in  appointed  counsel 

cases _ _ _ _ _ _ _ 

Proportion  of  charges  voluntarily  dismissed  by  U.S.  attorney  prior  to  indictment... 

Quantity  of  arguably  meritorious  pretrial  motions  in  appointed  counsel  cases _ 

Quantity  of  frivolous  pretrial  motions  in  appointed  counsel  cases.. . 

Proportion  of  waivers  of  indictment  in  appointed  counsel  cases . 

Proportion  of  guilty  pleas  for  same  type  of  crimes  in  appointed  counsel  cases... 

Proportion  of  jury  trials  for  same  type  of  crimes  in  appointed  counsel  cases _ 

Proportion  of  acquittals  at  bench  trials  for  same  type  of  crimes  in  appointed 

counsel  cases _ _ _ _ _ 

Proportion  of  acquittals  at  jury  trials  for  same  type  of  crimes  in  appointed 

counsel  cases _ _ _ _ 

Proportion  of  arguably  meritorious  appeals  in  appointed  counsel  cases . 

Proportion  of  frivolous  appeals  in  appointed  counsel  cases _ 

Extent  to  which  U.S.  attorney  voluntarily  decides  not  to  prosecute  cases  on 
which  prosecution  is  sought  by  some  Federal  agency,  but  on  which  he  feels 
the  evidence  is  too  weak  for  prosecution... _ _ _ 


1 

20 

13 

1 

20 

14 

13 

24 

17 

21 

35 

10 

24 

12 

25 

3 

4 

31 

2 

12 

22 

16 

1 

21 

1 

2 

33 

1 

2 

33 

10 

23 

13 

3 

18 

2 

1 

34 

Source:  U.S.  attorney  questionnaire,  question  No.  22,  appendix. 

The  most  striking  characteristic  of  these  questionnaire  responses  is 
the  high  degree  to  which  the  answers  cluster.  As  to  almost  all  subjects, 
from  half  to  three-fourths  of  the  U.S.  attorneys  felt  that  the  Criminal 
Justice  Act  had  made  no  change.  But  significant  changes  were  noted 
in  a  few  characteristics,  and  the  U.S.  attorneys  showed  a  surprising 
degree  of  unanimity  on  whether  they  had  increased  or  decreased. 

The  area  where  a  large  majority  agreed  that  change  had  occurred 
was  in  the  decrease  in  waivers  of  counsel  before  the  U.S.  commissioner 
and  before  the  court.  Another  change  sensed  by  many,  though  by 
slightly  less  than  half,  was  an  increase  in  the  proportion  of  prelim¬ 
inary  hearings.  (If  there  was  such  a  change,  it  was  probably  attribu¬ 
table  to  the  Criminal  Justice  Act  since  defendants  are  now  entitled  to 
appointed  counsel  before  the  commissioner  and  defendants  so  repre¬ 
sented  are  likely  to  seek  and  obtain  preliminary  hearings  with  greater 
frequency.)  Slightly  less  than  half  of  the  U.S.  attorneys  also  saw  a 
decrease  in  the  proportion  of  guilty  pleas,  and  increases  in  the  pro¬ 
portion  of  jury  trials  and  the  quantity  of  frivolous  pretrial  motions 
and  appeals. 

The  factor  of  bias  may  have  figured  in  the  answer  on  which  the 
U.S.  attorneys  were  most  unanimous.  One  popularly  held  belief  among 
defense  counsel  whom  we  interviewed  was  the  fact  that  since  the 
Criminal  Justice  Act  the  prosecution  is  more  likely  to  dismiss  a 
case  or  simply  to  refuse  to  authorize  filing  of  charges  because  Criminal 
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Justice  Act  defense  counsel  now  have  the  resources,  the  will,  and  the 
ability  to  put  up  a  stiff  fight. 

This  suggestion  carries  its  own  bias,  since  if  this  were  true  it  would 
be  to  the  credit  of  the  defense  bar,  who  have  suggested  the  idea. 
The  U.S.  attorneys'  answers  to  our  questionnaire  emphatically  (over 
90  percent)  deny  any  change  in  their  own  decisions  to  prosecute. 

Most  of  the  subjects  about  which  the  U.S.  attorneys’  opinions  were 
solicited  cannot  be  verified  with  available  statistical  data,  but  we  do 
have  objective  information  on  two  of  them.  At  least  so  far  as  national 
figures  are  concerned,  most  of  them  were  mistaken  in  their  opinion 
that  'there  had  been  a  significant  decrease  in  the  waiver  of  counsel 
before  the  court.  Figures  discussed  in  a  prior  section  show  that  the 
decrease  is  very  slight  (see  page  83).  The  majority  opinion  that  there 
has  been  no  significant  change  in  the  proportion  of  guilty  pleas  is 
supported  by  national  figures  which,  however,  apply  to  all  cases  dis¬ 
posed  of  and  not  just  to  cases  involving  retained  counsel.  According  to 
data  published  by  the  Administrative  Office,  the  percent  of  criminal 
cases  terminated  by  trial  was  steady  at  13  percent  in  fiscal  1963,  1964, 
and  1965,  the  years  immediately  preceding  the  effective  date  of  the 
Criminal  Justice  Act,  but  increased  slightly  to  15  percent  in  fiscal 
1966  and  1967.  We  have  no  way  of  knowing  whether  this  slight  change 
was  caused  by  the  Criminal  Justice  Act. 

B.  Impressions  of  defendants 

Questionnaires  sent  to  the  clients  of  appointed  and  retained  counsel 
to  ascertain  their  opinions  of  the  quality  of  representation  they  had 
received  elicited  a  surprising  proportion  of  responses  (32  out  of  150 
returned — over  20  percent),  but  the  evidence  is  equivocal.  The  re¬ 
sponses  and  comments  ranged  from  enthusiasm  to  anger.  But  it  is 
difficult  to  weigh  the  results.  For  example,  it  was  apparent  that  some 
defendants  who  gave  opinions  about  assigned  counsel  were  giving 
opinions  on  the  basis  of  their  experiences  in  state,  rather  than  Federal, 
courts,  and  the  answers  given  were  often  being  influenced  one  way  or 
another  by  the  clients’  experience  with  or  opinion  on  the  reputation  of 
the  state  public  defender.  In  the  circumstances,  we  cannot  do  better 
than  to  set  out  the  comments  of  some  defendants  that  are  representa¬ 
tive  of  the  spectrum  of  opinion. 

1.  “He  let  me  know  that  he  was  very  busy  but  if  I  could  come  up 
with  some  money  for  him  he  could  do  a  much  better  job.” 

2.  “If  you  have  some  money  you  are  all  right.  If  you  don’t  you  are 
in  trouble.” 

3.  “Most  poor  people  can’t  afford  really  top  representation  therefore 
most  of  those  lawyers  we’d  pay  aren’t  overly  competent  nor  overly  con¬ 
cerned.” 

4.  “Generally  speaking  if  there  are  any  abuses  of  law  and  you 
recognize  them  these  people  [appointed  counsel]  will  try  to  protect 
your  rights  under  law  and  I  think  that’s  all  one  could  ask.” ' 

5.  “After  all  over  he  told  me  this  was  not  his  type  of  law,  that  he 
was  an  insurance  claims  lawyer.  He  said  he  was  not  paid  enough  to  take 
much  time  with  the  case.  I  did  not  fully  understand  the  court  when  I 
was  sentenced  and  still  do  not.” 

6.  “There  are  some  good  ones  [state  public  defenders].  But  most 
of  them  is  nothing — at  least  the  one  I  had.  Good  Federal  lawyer.” 
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7.  “He  was  a  nice  man  and  he  talked  very  nice  and  he  gave  me  some 
good  advice  far  as  my  case  was  concerned.  And  on  my  sentencing  day 
his  father  was  there,  he  was  a  wonderful  man  as  well.” 

8.  “Most  state  lawyers  are  fresh  out  of  school  and  the  first  one 
that  the  court  gives  them  to  is  the  color  people.” 

II.  OBJECTIVE  INFORMATION  ON  QUALITY 

A .  Problems  with  the  objective  method 

The  objective  method  seeks  to  draw  inferences  about  quality  from 
objective  information  about,  the  results  of  the  representation,  including 
such  features  as  the  proportion  of  guilty  pleas,  the  number  of  acquit¬ 
tals,  and  the  type  and  severity  of  sentences.  There  are  many  problems 
with  this  method. 

1.  The  standard 

A  latent  problem  is  the  standard  to  lie  applied  to  the  data — what 
one  means  by  quality.  For  example,  a  high  proportion  of  guilty  pleas 
is  sometimes  associated  with  low-quality  representation.  But  if  judges 
give  lower  sentences  on  the  average  to  defendants  who  plead  guilty, 
then  a  high  proportion  of  guilty  pleas  (if  they  involved  defendants 
who  would  have  been  convicted  at  trial)  may  be  the  pattern  of  dis¬ 
position  most  indicative  of  high-quality  representation,  especially  if 
the  plea  is  to  a  lesser  included  offense  or  in  consideration  of  the  dis¬ 
missal  of  other  charges.  An  additional  difficulty  in  comparing  guilty 
plea  rates  and  trial  conviction  rates  is  that  the  conviction  rate  is  partly 
responsible  for  the  guilty  plea  rate  (since  higher  conviction  rates  in¬ 
duce  guilty  pleas  by  discouraging  defendants  from  going  to  trial), 
and  partly  results  from  it  (since  high  guilty  plea  rates  screen  out  more 
of  the  cases  where  conviction  is  most  likely,  which  should  result  in 
proportionally  fewer  convictions  at  trial).  The  causal  factors  run  in 
both  directions,  so  one  cannot  be  evaluated  without  considering  the 
other,  and  also  a  host  of  other  determinants  in  the  criminal  justice 
system.  This  complex  subject  is  more  fully  discussed  in  Oaks  and  Leh¬ 
man,  “A  Criminal  Justice  System  and  the  Indigent:  A  Study  of 
Chicago  and  Cook  County”  (1968). 

Another  difficulty  is  how  differences  in  attorneys’  ability  at  differ¬ 
ent  stages  of  the  criminal  process  should  be  weighed  in  making  an 
overall  judgment  of  quality.  For  example,  an  attorney  who  provides 
excellent  representation  at  trial — perhaps  one  with  experience  in  the 
trial  of  civil  cases — may  be  hopelessly  inadequate  in  pretrial  skir¬ 
mishing  and  plea  bargaming,  and  in  the  highly  important  post-trial 
task  of  making  the  kind  of  showing  necessary  to  obtain  probation  or 
a  low  sentence  for  his  client. 

2.  Availability  of  information 

Apart  from  the  standard  to  be  applied,  there  are  severe  problems 
in  gathering  even  the  most  rudimentary  data.  It  is  even  difficult,  for 
example,  to  determine  the  dismissal,  guilty  plea,  conviction,  and  sen¬ 
tencing  information  for  single  types  of  crime.  Published  data  invari¬ 
ably  lump  all  crimes  together,  which  can  be  misleading  for  reasons 
discussed  hereafter.  It  is  even  more  difficult  to  obtain  essential  per¬ 
sonal  information  about  defendants — factors  such  as  age  and  prior 
•criminal  record,  which  may  have  an  important  impact  on  how  one 
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weighs  the  information  on  the  outcome  and  sentence  obtained  with 
various  types  of  representation.  (In  the  Federal  system,  this  difficulty 
results  from  the  fact  that  personal  information  about  defendants  is 
predominantly  gathered  by  the  probation  department.  Personal  data  is 
therefore  available  for  defendants  who  have  been  convicted,  but  not 
for  those  who  have  been  dismissed  or  acquitted.)  Still  more  difficult 
is  the  task  of  obtaining  information  on  what  went  into  a  plea  bargain, 
such  as  the  charges  dismissed  and  the  potential  higher  sentence  if  the 
case  went  to  trial. 

3.  The  host  of  variables 

Comparative  data  on  dispositions  by  appointed  or  retained  counsel 
often  seem  to  show  appointed  counsel  in  an  unfavorable  light.  The 
point  can  be  illustrated  by  the  following  information  on  1966  disposi¬ 
tions  in  the  southern  district  of  New  York : 

DISPOSITION  OF  DEFENDANTS  REPRESENTED  BY  APPOINTED  AND  RETAINED  COUNSEL  IN  THE  SOUTHERN- 

DISTRICT  OF  NEW  YORK,  FISCAL  1966 

[In  percent) 


Disposition 


Appointed  Retained 

counsel  counsel 


Pleaded  guilty  (or  nolo). . . . .  80  58 

Found  guilty  at  trial . . . . . . .  13  23 


Subtotal 

Dismissed _ 

Acquitted _ 


93  81 

6  15 

1  4 


Total . . . 

Total  defendants  disposed  of. 


100  100 
(476)  (776) 


Source:  Special  statistica  Idata  furnished  by  Administrative  Office. 

Some  might  be  inclined  to  look  at  this  objective  data  and  to  conclude 
that  appointed  counsel  were  inferior  to  retained  counsel  in  this  dis¬ 
trict  because  appointed  counsel  pleaded  80  percent  of  their  clients 
guilty,  whereas  retained  counsel  only  pleaded  58  percent;  or  because 
appointed  counsel  only  went  to  trial  in  14  percent  of  their  cases  whereas 
retained  counsel  went  to  trial  in  27  percent;  or  because  appointed 
counsel  saw  93  percent  of  their  clients  pleaded  or  found  guilty,  whereas 
retained  counsel  only  saw  81  percent  of  their  clients  so  disposed.  But 
conclusions  about  the  relative  quality  of  appointed  and  retained  coun¬ 
sel  cannot  safely  be  drawn  from  this  data.  The  dispositions  sum¬ 
marized  above  can  be  attributed  to  a  host  of  variables,  of  which  the 
skill  and  diligence  of  counsel  is  only  one. 

One  obvious  difference  is  the  fact  that  the  above  figures  are  totals 
for  all  types  of  criminal  offenses.  As  appears  mom  fully  in  the  appen¬ 
dix  to  this  report,  national  rates  of  guilty  pleas  vary  greatly  from  one 
type  of  offense  to  another  (for  example,  from  about  60  percent  for 
fraud  to  about  80  percent  for  auto  theft),  and  the  proportion  of 
appointed  counsel  also  varies  widely  for  different  types  of  crime  ( for 
example,  from  about  20  percent  for'fraud  to  about  60  percent  for  auto 
theft).  These  figures  give  concrete  illustration  to  the  Allen  commit¬ 
tee’s  speculation  that  statistics  showing  a  higher  percentage  of  guilty 
pleas  by  the  clients  of  assigned  counsel  “may  reveal  more  about  the 
character  of  the  crimes  committed  than  the  quality  of  representa- 
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tion.”  Poverty  and  the  Administration  of  Federal  Criminal  Justice 
28-29  (1963). 

Another  possible  reason  for  differences  in  rates  of  disposition  are 
contrasts  in  the  type  of  individuals  represented  by  appointed  and  by 
retained  counsel.  We  have  data,  set  out  in  the  following  table,  which 
shows  that  the  clients  of  appointed  counsel  in  the  southern  district  of 
New  York  were  about  twice  as  likely  to  have  a  prior  criminal  record 
as  the  clients  of  retained  counsel.  Almost  70  percent  of  the  clients 
of  appointed  counsel  had  prior  criminal  records,  whereas  this  was 
true  of  only  40  percent  of  the  clients  of  retained  counsel. 

PRIOR  CRIMINAL  RECORD  OF  DEFENDANTS,  BY  APPOINTED  OR  RETAINED  COUNSEL,  SOUTHERN  DISTRICT  OF 


NEW  YORK,  FISCAL  1966 
|ln  percent] 

Prior  criminal  record  Appointed  Retained 

counsel  counsel 

None . . 32  60 

Minor' . 37  25 

Serious . 31  15 

Total. . . . 100  100 

Total  defendants  for  whom  information  was  available  equals  100  percent . (375)  (534) 

Information  unknown  (including  defendants  dismissed  or  acquitted) . (101)  (242) 

Total  defendants  disposed  of . . . .  (476)  (776) 


‘Signifies  confinement  of  less  than  1  year,  probation,  suspended  sentence,  or  commitment  under  juvenile  delinquency 
procedures. 

Source:  Special  statistical  data  furnished  by  the  Administrative  Office  of  the  U.S.  Courts. 

Considerations  of  time  and  space  preclude  examination  of  the  many 
variables  and  inferences  suggested  by  this  data  and  its  possible  effect 
on  the  type  of  disposition  of  the  clients  of  either  group. 

Another  difficulty  with  comparing  objective  data  to  arrive  at  con¬ 
clusions  about  the  relative  quality  of  appointed  and  retained  counsel 
is  the  fact  that  the  same  considerations  that  influenced  the  client’s  be¬ 
ing  represented  by  appointed  or  by  retained  counsel  may  influence  the 
outcome  or  type  of  disposition  of  his  case.  The  most  likely  speculation 
is  that  appointed  counsel  tend  to  get  tougher  cases  than  retained  coun¬ 
sel.  From  several  districts  we  heard  the  observation  that  guilty  people 
don’t  want  to  retain  an  attorney  just  to  plead  them  guilty.  If  they  have 
money  to  pay  retained  counsel,  they  want  a  trial.  And  if  they  are  inno¬ 
cent  they  will  be  likely  to  make  great  personal  sacrifice  or  to  call  for 
assistance  by  friends  or  relatives  to  raise  money  to  retain  the  best  pos¬ 
sible  lawyer.  Conversely,  if  a  person  is  guilty  or  believes  that  the  Gov¬ 
ernment’s  case  against  him  is  virtually  unassailable,  he  may  be  more 
inclined  to  conceal  his  own  assets  or  to  discourage  friends  and  relatives 
from  coming  to  his  aid  with  retained  counsel,  and  just  take  a  court- 
appointed  counsel  to  assist  in  his  plea  of  guilty. 

The  foregoing  illustrations  should  be  enough  to  indicate  the  extreme 
difficulty  of  relying  on  comparisons  of  the  rates  of  guilty  pleas,  ac¬ 
quittals  or  other  dispositions  for  all  cases  handled  by  appointed  and 
retained  counsel  as  an  index  of  the  relative  quality  of  different  types 
of  counsel.  The  analogy  that  comes  to  mind  is  that  of  judging  baseball 
pitchers  solely  upon  their  win-loss  record  without  considering  the 
teams  they  have  faced,  and  the  kind  of  hitting  and  fielding  support 
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they  have  received  from  their  teammates.  So  with  appointed  or  r« 
tained  counsel.  It  may  be  that  some  excellent  hinders  are  turning  if 
atrocious  records  for  reasons  unrelated  to  their  own  excellent  pen 
formance. 

The  many  pitfalls  and  obstacles  to  the  use  of  objective  data  hawn 
frequently  discouraged  their  use  by  careful  students  of  the  criminal 
process,  and  necessitated  reliance  upon  subjective  impressions.  Thme 
the  Allen  committee  concluded  its  discussion  of  the  problems  of  ob> 
jective  data  by  declaring: 

‘'For  these  reasons  the  committee  has  rested  its  conclusions  on  thi« 
deficiencies  of  the  present  practices  on  direct  observation  and  on  tln< 
informed  judgment  of  competent  observers,  rather  than  on  the  statist - 
tics  now  to  be  presented.'’  Id.  at  28-29. 

B .  An  objective  measure  in  a  single  district 

Data  available  to  us  has  permitted  the  construction  of  one  objective 
measure  of  the  relative  quality  of  appointed  and  retained  counsel! 
which,  although  it  falls  short  in  important  respects,  comes  closer  tOJ 
overcoming  the  hazards  and  dealing  with  all  of  the  variables  than  any 
other  comparison  of  which  we  are  aware.  This  measure  was  designed 
and  carried  out  by  Prof.  Steven  B.  Duke  in  the  course  of  his  report  on 
the  district  of  Connecticut. 

Data  obtained  from  the  Administrative  Office  and  data  available 
in  case  files  and  presentence  reports  made  it  possible  to  ascertain  the 
race  and  age  of  most  defendants,  their  prior  known  criminal  records, 
the  type  of  offense,  type  of  counsel,  nature  of  charge,  and  disposi¬ 
tion  (conviction  or  acquittal,  probation  or  imprisonment,  and  length 
of  imprisonment).  For  purposes  of  comparison,  this  data  was  sorted 
to  eliminate  all  defendants  who  were  not  convicted,  since  the  fact  no 
presentence  report  had  been  done  on  these  defendants  meant  that 
we  lacked  information  essential  for  comparison.  Also  eliminated  from 
consideration  were  all  defendants  who  were  not  classified  as  either 
white  or  Negro,  those  wdiose  ages  or  prior  criminal  records  were  un¬ 
known,  and  those  whose  offenses  did  not  fall  into  one  of  the  major 
crime  categories  with  sufficient  cases  to  compare.  All  corporate  de¬ 
fendants  were  also  eliminated. 

By  this  means,  the  total  defendants  disposed  of  in  Connecticut 
during  the  period  from  July  1,  1964,  to  July  1,  1967  (fiscal  1965, 
1966,  1967),  were  narrowed  down  from  about  850  to  562  defendants, 
who  had  been  charged  with  eight  major  offenses.  In  addition  to  the 
eight  offense  categories,  the  defendants  were  also  classified  by  race 
(Negro  or  white) ,  by  age  (under  35,  and  35  and  over) ,  and  by  whether 
or  not  the  defendant  had  a  prior  criminal  record.  Thus,  there  were  a 
total  of  64  homogenous  groupings,  in  each  of  which  the  offense 
charged  and  the  race  of  the  defendant  were  the  same  and  their  ages 
and  criminal  records  fell  in  the  same  category. 

The  theorv  behind  these  subdivisions  was  to  obtain  rough  equaliza¬ 
tion  of  all  known  factors  that  might  affect  outcomes,  so  that  the 
type  and  performance  of  counsel  might  be  inferred  to  have  had 
something  to  do  with  any  differences  in  outcomes  which  appeared. 

An  attempt  was  then  made  to  compare  outcomes  obtained  in  cases 
in  which  counsel  was  retained  and  appointed,  and  to  make  a  com¬ 
parison  of  outcomes  in  pre-Criminal  Justice  Act  cases  (those  in 
which  the  indictment  was  returned  before  August  20,  1965),  and  those 
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returned  later.  It  was  decided  that  unless  there  were  at  least  two 
cases  in  both  categories  (retained  and  assigned  counsel),  no  mean¬ 
ingful  comparisons  could  be  made.  Thus,  all  subgroupings  which  did 
not  contain  at  least  two  cases  in  which  counsel  was  appointed  and 
two  in  which  counsel  was  retained,  either  pre-  or  post-Criminal  Justice 
Act,  were  omitted.  As  a  result,  only  19  homogenous  groups  (total¬ 
ing  274  defendants)  yielded  usable  data.  Twelve  of  the  groups  had 
usable  data  pre-Criminal  Justice  Act  and  13  had  usable  data  for  the 
period  post-Criminal  Justice  Act.  Only  six  of  the  groups  had  usable 
data  for  both  periods. 

The  outcomes  of  cases  in  each  of  the  19  groups  were  then  com¬ 
pared  to  determine  which  type  of  counsel  was  “superior” — retained  or 
appointed.  Two  measures  of  outcome-superiority  were  used:  (1)  per¬ 
centage  of  defendants  receiving  probation  rather  than  imprison¬ 
ment,  and  (2)  average  length  of  imprisonment  of  all  defendants  con¬ 
victed.  In  all  but  two  groups,  a  superiority  by  one  measure  was  ac¬ 
companied  by  a  superiority  in  the  other.  In  the  two  in  which  one  type 
of  counsel  achieved  superiority  by  one  measure  and  the  other  type 
by  the  other  measure,  the  performance  of  counsel  was  rated  as  equal. 
The  results  appear  in  the  following  table: 


RELATIVE  SUPERIORITY  OF  REPRESENTATION  BY  APPOINTED  AND  RETAINED  COUNSEL  IN  THE  DISTRICT  OF 
CONNECTICUT,  AS  MEASURED  BY  FREQUENCY  OF  PROBATION  OR  RELATIVE  SEVERITY  OF  SENTENCE  IN  19 
HOMOGENOUS  GROUPS  OF  CONVICTED  DEFENDANTS,  FISCAL  1965,  1966,  1967 

(Numbers  signify  code  groups,  interpreted  below,  in  which  each  type  of  counsel  was  found  superior] 


Pre-Criminal  Justice  Act 

Post-Criminal  Justice  Act 

1  counsel  superior  in  both  categories 1 

1  counsel  superior 

1  counsel  superior  in  both  categories  > 

1  counsel  superior 
-  in  each  category  ' 
(equal)  2 

Appointed 

Retained 

(equal) 2 

Appointed 

Retained 

1111 

1211 

5212 

1112 

1211 

8222 

3  2211 

1212 

7212 

1212 

2112 

5211 

4211 

2111 

2211 

*6211 

2221 

4211 

7211 

5211 

4212 

7221 

7212 

4221 

8221 

1  Categories:  The  categories  are  (1)  percent  of  defendants  receiving  probation  rather  than  imprisonment,  and  (2)  the 
average  length  of  imprisonment  of  defendants  sentenced. 

2  Equal:  In  codes  5212  and  7212  (pre-Criminal  Justice  Act)  appointed  counsel  received  lower  average  sentences  but 
retained  counsel  got  more  probation;  in  code  8222  (post-Criminal  Justice  Act)  all  defendants  of  both  retained  and  appointed 
counsel  received  probation. 

3  Average  imprisonment  only;  no  defendants  received  probation. 


1st  digit— Offense  category 

1.  Forgery  and  counterfeiting 

2.  Narcotics 

3.  Gambling  and  wagering 

4.  Auto  theft 

5.  Fraud 

6.  Robbery 

7.  Theft  and  burglary 

8.  Embezzlement 


CODE  GROUPS 


2d  digit— Race 

1.  Negro 

2.  White 

3d  digit— Criminal  record 

1.  Prior  record 

2.  No  known  prior  record 


1.  Under  35 

2.  35  and  over 


4th  digit— Age 


By  ranking  one  group  of  counsel  superior,  the  foregoing  table  means 
that  defendants  who  were  charged  with  similar  offenses,  were  of  ap¬ 
proximately  the  same  age,  the  same  race,  and  had  similar  criminal 
backgrounds  stood  a  significantly  better  chance  of  getting  probation 
or  a  relatively  low  sentence  if  they  were  represented  by  that  type  of 
counsel  rather  than  the  other.  Measured  by  that  standard,  the  fore¬ 
going  table  shows  that  out  of  12  categories  of  cases  filed  before  the 
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Criminal  Justice  Act,  retained  counsel  ranked  superior  in  seven,  ap¬ 
pointed  counsel  were  superior  in  three,  and  in  two  the  two  groups  off 
counsel  ranked  equally.  In  cases  following  the  Criminal  Justice  Act,, 
the  two  classes  ranked  evenly,  with  each  getting  the  nod  for  superior- 
performance  in  six  categories  and  with  one  category  being  equal. 

The  results  are  somewhat  different  when  the  scores  are  weighted 
according  to  the  number  of  cases  disposed  in  each  group.  This  was: 
done  by  giving  each  type  of  counsel  which  achieved  superiority,  an 
amount,  of  “points”  equal  to  the  total  number  of  cases  m  its  group. 
(The  size  of  the  groups  varied  from  a  low  of  four  to  a  high  of  32 
defendants,  with  11  being  the  average.)  By  this  test,  retained  counsel 
were  superior  by  a  score  of  72  to  25  (74  percent)  prior  to  the  Criminal 
Justice  Act,  and  by  a  score  of  85  to  62  (56  percent)  after  the  act. 

By  either  test,  Professor  Duke’s  tabulation  yields  the  encouraging 
conclusion  that  in  the  district  of  Connecticut,  the  performance  of  ap¬ 
pointed  counsel  relative  to  retained  counsel  has  improved  under  the 
Criminal  Justice  Act,  and  is  now  approximately  the  same  as  retained 
counsel. 

A  number  of  comments  are  needed  to  put  this  Connecticut  data  in 
proper  perspective.  First,  it  should  be  noted  that  the  data  only  con¬ 
cerns  the  performance  of  counsel  with  respect  to  defendants  who  were 
convicted.  If  one  group  of  counsel  were  more  effective  than  the  other 
in  obtaining  dismissals  or  acquittals,  then  this  notable  skill  ought  to 
figure  in  one’s  overall  assessment  of  the  relative  quality  of  counsels’ 
performance.  Yet  differences  in  this  area  are  not  likely  to  be  statis¬ 
tical  A  significant.  Acquittals  are  rare  in  this  district.  Dismissals  are 
also  numerically  insignificant,  and  in  most  cases  do  not  amount  to 
victories.  The  great  bulk  of  dismissals  are  charges  for  unlawful  flight 
to  avoid  prosecution  (U.F.A.P.’s) ,  where  the  defendant  is  routinely 
turned  over  to  State  authorities  for  prosecution. 

Second,  this  table  takes  no  account  of  the  fact  that  appointed  coun¬ 
sel  may  get  a  larger  share  of  defendants  who  have  been  caught  “flat- 
footed"  and  may,  therefore,  request  appointed  counsel  rather  than  to 
waste  their  own  or  their  family’s  or  friends’  money  on  a  hopeless  de¬ 
fense.  Thus,  as  noted  earlier,  appointed  counsel  may  have  a  tougher 
group  of  cases.  But  since  the  table  only  deals  with  defendants  who 
have  been  convicted,  and  since  the  standards  of  superiority  only  con¬ 
cern  the  penalty,  the  strength  of  evidence  against  the  defendant 
would  seem  to  be  of  little  significance  unless  doubts  as  to  guilt  may, 
despite  conviction,  be  reflected  in  sentencing  severity. 

Third,  and  most  important,  the  table  may  overrate  the  performance 
of  retained  counsel  because  the  clients  of  retained  counsel  may  obtain 
probation  more  frequently  for  reasons  unrelated  to  the  quality  of  their 
lawyers’  efforts.  A  defendant  who  has  the  friends  or  the  money  to  pay 
a  lawyer  is  probably  a  better  probation  risk,  other  things  being  equal, 
than  one  who  has  neither  money  nor  friends.  It  may  be  assumed  that 
defendants  who  do  not  retain  counsel  are  generally  defendants  who 
cannot  do  so.  If  a  defendant  cannot  scrape  up  $500  to  $1,500  to  retain 
counsel,  he  is  probably  poor  and  without  friends  or  family,  or  his 
friends  and  family  are  in  dire  financial  straits,  or  his  friends  and  fam¬ 
ily  have  little  faith  in  him  or  concern  for  him.  In  contrast,  a  man  who 
can  retain  counsel  will  appear  more  able  to  fend  with  society  and  he 
is  more  likely  to  have  friends,  family,  or  employers  who  place  trust  in 
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him  and  who  can  help  him  become  rehabilitated.  Since  the  defendant’s 
ability  to  raise  money  for  his  defense  seems  so  closely  correlated  to  an 
environment  consistent  with  probation,  it  would  be  surprising  if 
retained  counsel — even  if  their  representation  was  inferior  to  that  of 
assigned  counsel — did  not  score  better  than  appointed  counsel  in  get¬ 
ting  probation  or  light  sentences  for  their  clients.  Indeed,  if  this 
assumption  is  valid  (i.e.,  that  retained  counsel  have  a  built-in  advan¬ 
tage  because  their  clients  are  better  probation  risks),  then  the  data 
suggest  that  assigned  counsel  did  a  substantially  better  job  than  re¬ 
tained  counsel,  at  least  after  the  enactment  of  the  Criminal  Justice 
Act. 

C.  Other  objective  measures  of  quality 

This  section  will  set  out  briefly  some  additional  objective  and  sub¬ 
jective  information  on  relative  quality  of  appointed  and  retained 
counsel,  gathered  through  personal  interviews  and  our  questionnaires 
to  defense  counsel  and  U.S.  attorneys. 

1.  Experience  of  counsel 

The  amount  of  a  Criminal  Justice  Act  counsel’s  experience  in  crimi¬ 
nal  cases  is  widely  and  properly  held  to  have  a  direct  bearing  on  the 
quality  of  service  he  renders  in  a  retained  or  appointive  capacity.  We 
are  persuaded  that  counsel’s  experience  is  probably  the  single  most 
important  determinant  of  quality  representation.  Most  judges  and 
prosecutors  whom  we  interviewed,  and  most  who  responded  to  our 
questionnaire,  felt  that  appointed  counsel  were  on  the  whole  less  expe¬ 
rienced  than  retained  counsel.  We  cannot  confirm  or  deny  that  opin¬ 
ion,  since  we  lack  information  about  the  degree  of  experience  of  coun¬ 
sel  who  regularly  appear  on  a  retained  basis.  We  do  know  that  the 
degree  of  experience  of  Criminal  Justice  Act  counsel  is  directly  de¬ 
pendent  upon  the  degree  of  criminal  experience  of  the  district  court 
bar  (it  cannot  well  exceed  it)  and  of  the  extent  to  which  the  adminis¬ 
tration  of  the  Criminal  Justice  Act  plan  tries  and  succeeds  in  enlisting 
this  experience  for  Criminal  Justice  Act  defendants.  We  also  know 
that  the  resources  of  experience  and  the  composition  of  panels  and 
Criminal  Justice  Act  appointment  practices  vary  greatly  from  district 
to  district.  (See  Part  IV,  “Appointment  of  Counsel.’*) 

The  availability  of  compensation  and  other  defense  resources  under 
the  Criminal  Justice  Act  can  assist  in  an  endeavor  to  raise  the  level 
of  experience  and  the  quality  of  defense  representation,  but  it  does 
not  guarantee  it.  Unless  the  district  Criminal  Justice  Act  plan  is 
written  and  administered  in  a  way  that  deliberately  attempts  to  use 
the  new  Criminal  Justice  Act  resources  to  accomplish  this  goal,  the 
effect  of  the  act  can  even  be  a  reduction  in  quality.  We  have  already 
adverted  to  the  fact  that  some  able  attorneys  no  longer  accept  appoint¬ 
ments  to  represent  needy  criminal  defendants  because  they  feel  that 
the  availability  of  compensation  relieves  or  at  least  reduces  their 
professional  duty  to  participate  in  such  representation.  (See  page  174.) 
If  this  feeling  becomes  widespread,  then  the  Criminal  Justice  Act 
could  result  in  the  cause  of  needy  defense  degenerating  into  a  function 
only  performed  by  new  lawyers  seeking  experience  or  by  lawyers  of 
marginal  ability  for  whom  the  cut  rates  are  either  compensatory 
•or  the  only  business  they  can  get. 
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The  Criminal  Justice  Act  can  also  produce  an  overall  reduction 
in  the  experience  of  appointed  lawyers  and  in  the  quality  of  defense 
representation  if  it  provides  the  occasion  for  distributing  appoint: 
ments  more  widely  throughout  the  bar.  For  example,  in  the  north 
era  district  of  Mississippi  the  practice  prior  to  the  Criminal  Justice 
Act  was  to  appoint  only  the  very  best  attorneys  (some  have  charact 
terized  them  as  the  “top  10  percent”  of  the  bar)  to  represent  incligenn 
defendants.  Frequently  these  were  the  senior  partners  of  the  district’:? 
best  law  firms.  When  the  act  was  passed,  officials  in  this  district  antic  ¬ 
ipated  that  a  higher  percentage  of  defendants  would  seek  and  bw 
granted  appointed  counsel,  and  that  a  broader  based  panel  would  bw 
desirable  to  spread  the  increased  burden  among  more  members  of  tlfe 
bar.  The  panel  arrangement  encompasses  about  90  percent  of  thee 
district  court  bar.  The  Criminal  Justice  Act  panel  attorneys  are  bet¬ 
ter,  on  the  whole,  than  the  average  retained  counsel,  since  the  chieff 
judge  excludes  from  the  panel  numerous  attorneys  who  are  free  to^ 
function  on  a  retained  basis:  attorneys  with  less  than  3  years  at  the' 
bar  and  others  whom  he  considers  of  insufficient  ability^  or  experience 
to  conduct  a  criminal  representation.  However,  since  the  Criminal 
Justice  Act  panel  is  broadly  based  and  contains  many  lawyers  of 
lesser  ability  than  the  select  few  who  had  handled  pre-Criminal  Jus¬ 
tice  Act  appointments,  every  official  interviewed  in  this  district  agreed 
that  the  quality  of  representation  by  appointed  counsel  was  lower 
under  the  Criminal  Justice  Act  than  it  had  been  before. 

2.  Pretrial  representation 

The  information  in  this  and  succeeding  sections  concerns  the  per¬ 
formance  of  counsel  in  a  particular  defense  function.  One  difficulty 
with  this  kind  of  index  of  quality  is  that  it  is  easier  to  ascertain 
that  a  lawyer  has  been  remiss  in  fulfilling  his  responsibility  than  it 
is  to  determine  that  he  has  done  well.  This  follows  from  the  fact  that 
it  is  simpler  to  identify  (at  least  from  statistical  information)  errors 
of  omission  than  errors  of  commission.  For  example,  it  is  easy  to  say 
that  an  attorney  who  fails  to  spend  any  time  on  a  case,  who  fails  to 
investigate  the  facts,  or  who  fails  to  obtain  information  through  dis¬ 
covery  procedures,  js  falling  down  on  the  job.  But  if  he  does  investi¬ 
gate  and  does  obtain  discovery,  it  is  far  more  difficult  to  determine 
when  he  has  made  errors  in  using  or  in  failing  to  use  the  information 
he  has  obtained. 

.  We  heard  many  complaints  about  appointed  counsels’  not  get¬ 
ting  in  touch  with  their  clients  promptly,  especially  if  the  client  was 
incarcerated.  Some  lawyers  have  been  very  remiss  in  failing  to  make 
efforts  to  obtain  their  client’s  release  under  the  Bail  Reform  Act  (18 
U.S.C.  3146).  A  source  in  the  District  of  Columbia  reported  that  dis¬ 
trict  judges  have  received  as  many  as  five  letters  per  week  from  incar¬ 
cerated  defendants  complaining  that  their  appointed  counsel  was 
making  no  efforts  to  reduce  their  bail  or  to  obtain  their  release  on 
recognizance.  1  his  is  largely  a  result  of  the  lack  of  continuity  in 
the  service  of  counsel.  At  least  until  recently,  lawyers  appointed  for 
the  appearance  in  the  District  of  Columbia  Court  of  General  Sessions 
have  usually  considered  their  function  concluded  in  that  court,  and 
they  have  failed  to  continue  their  representation  until  another  law¬ 
yer  is  appointed  in  the  district  court.  Efforts  are  now  being  made  to 
correct  that  condit  ion.  In  other  districts  there  have  been  strenuous  and 
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generally  successful  efforts  to  assure  that  appointed  counsel  get  in 
touch  with  incarcerated  clients  within  a  minimum  of  1  to  3  days. 

If  the  defendant  is  at  large,  lie  is  usually  given  the  duty  of  contact¬ 
ing  his  court-appointed  counsel.  Over  20  district  Criminal  Justice  Act 
plans  provide  that  he  must  do  so  within  a  specified  number  of  days 
(typically  3  to  5),  or  else  his  bail  will  be  forfeited  and  a  warrant  will 
be  issued  for  his  arrest.  We  have  been  cited  to  at  least  one  instance 
where  such  a  warrant  was  issued,  which  is  at  least  expressive  of  the 
court's  determination  that  a  defense  counsel  shall  have  all  necessary 
cooperation  in  fulfilling  his  function. 

Many  judges  and  U.S.  attorneys  believe  that  appointed  counsel  are 
burdening  the  court  with  a  substantial  number  of  frivolous  pretrial 
motions.  Some  attribute  this  to  inexperience  and  some  to  a  desire  to 
increase  the  number  of  billable  hours  (and,  consequently,  the  attor¬ 
ney's  compensation).  The  most  frequently  filed  motions,  according  to 
our  study,  are  discovery  motions  (pretrial  discovery  or  inspections), 
motion  for  reduction  of  bond,  motion  to  change  a  plea  to  guilty,  motion 
to  dismiss  the  indictment,  motion  for  a  bill  of  particulars,  and  motion 
to  suppress  evidence.  We  have  no  basis  for  authenticating  the  asserted 
increase  in  the  number  of  motions,  or  of  relating  these  random  ob¬ 
servations  to  the  relative  quality  of  appointed  and  retained  counsel. 

3.  Guilty  flea  or  trial 

There  is  a  persistent  fear  that  counsel — especially  appointed  coun¬ 
sel,  and  more  especially  full-time  defenders  with  heavy  caseloads — 
have  a  tendency  to  sell  their  clients  down  the  river  by  pleading  them 
guilty  when  they  would  prefer  to  stand  trial.  We  have  already  set 
out  some  illustrative  figures  and  suggested  a  few  of  the  host  of  pos¬ 
sible  variables  that  may  account  for  the  higher  percentage  of  guilty 
pleas  by  defendants  with  appointed  counsel.  Our  survey  of  defense 
counsel  on  the  panels  of  10  districts  across  the  country  indicated  a  large 
difference  of  opinion  concerning  appointed  counsel’s  willingness  to  go 
to  trial.  About  one-third  of  those  who  responded  felt  that  Criminal 
Justice  Act  counsel  were  encouraging  defendants  to  plead  guilty 
for  reasons  unrelated  to  the  merits  of  the  case  (e.g.,  counsel  did  not 
want  to  spend  the  time  required  by  a  trial).  On  the  other  hand,  about 
one-fourth  of  the  defense  counsel  who  responded  indicated  that  Crim¬ 
inal  Justice  Act  counsel  were  influencing  defendants  to  go  to  trial  (with 
varying  degrees  of  regularity)  for  reasons  unrelated  to  the  merits  of 
the  case  (e.g.,  because  counsel  wanted  to  obtain  trial  experience). 

Whatever  this  might  indicate  about  appointed  counsels’  opinions 
of  one  another,  it  is  perhaps  reassuring  to  note  that  they  hold  an  even 
lower  opinion  of  retained  counsel.  Of  the  appointed  counsel  respond¬ 
ing  to  our  questionnaire,  almost  60  percent  felt  that  some  retained 
counsel  were  persuading  their  clients  not  to  go  to  trial  for  reasons 
unrelated  to  the  merits  of  the  case,  and  over  40  percent  felt  that  aver¬ 
age  retained  counsel  were  taking  cases  to  trial  for  reasons  unrelated  to 
the  merits. 

U.S.  attorneys  replying  to  our  questionnaire  were  even  more  severe 
in  their  assertion  that  counsel  urge  defendants  to  go  to  trial  for  rea¬ 
sons  not  related  to  the  merits.  Of  the  32  who  answered  this  question, 
87  percent  felt  that  appointed  counsel  had  this  tendency  (about  one- 
half  of  tliis  group  felt  it  was  manifested  often,  one-half  seldom).  Only 
4  of  the  32  U.S.  attorneys  thought  this  never  occurred.  On  the  other 
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hand,  75  percent  of  the  U.S.  attorneys  felt  that  retained  counsel  weree 
guilty  of  the  same  abuse.  At  the  opposite  extreme,  only  16  percentt 
of  the  respondents  said  that  Criminal  Justice  Act  counsel  urged  de¬ 
fendants  to  plead  guilty  for  reasons  unrelated  to  the  merits  of  the  case: 
An  equal  number  held  the  same  view  with  respect  to  retained  counsel.. 
It  is  apparent  that  U.S.  attorneys  think  too  many  cases  are  going  to> 
trial,  a  thought  which  may  be  discounted  to  some  degree  by  the  pros¬ 
ecutor’s  bias.  But  it  is  significant  that  U.S.  attorneys  consider  Crim¬ 
inal  Justice  Act  counsel  no  more  culpable  in  this  respect  than  retained!, 
counsel. 

J.  Presentence  representation 

After  the  defendant  has  been  convicted  or  after  a  plea  of  guilty 
has  been  accepted  by  the  court,  the  attorney  can  render  valuable 
assistance  to  the  defendant  by  helping  him  secure  a  favorable  sen¬ 
tence.  In  our  survey  of  attorneys  who  had  taken  Criminal  Justice  Act 
appointments,  we  found  that  virtually  all  claimed  to  have  participated 
in  presentence  work.  Of  108  attorneys  we  questioned,  95  percent 
indicated  that  they  took  the  trouble  to  see  that  a  presentence  report 
was  being  prepared.  The  proportion  who  spoke  with  the  prosecution 
about  the  suggested  sentence  was  40  percent,  and  55  percent  talked 
with  the  probation  officer.  It  is  impossible  to  tell  whether  the  time 
spent  was  effective;  we  only  know  that  some  effort  was  made.  A 
source  in  one  district  observed  that  defense  counsel  spent  about  15- 
minutes  per  case  on  postconviction,  presentence  work. 

A  substantial  number  of  Criminal  Justice  Act  counsel  indicated  that 
they  filed  for  leave  to  appeal  in  forma  pauperis  after  the  defendant's 
conviction.  Also,  we  know  that  appointed  counsel  frequently  make 
motions  for  a  new  trial  and  motions  for  reduction  of  sentence.  All  of 
this  points  to  a  measure  of  diligence  in  representation  by  Criminal 
Justice  Act  counsel.  Experience  is  sure  to  improve  the  type  of  repre¬ 
sentation  afforded  defendants  after  plea  or  conviction,  just  as  surely 
as  it  will  improve  pretrial  and  trial  work.  In  one  district,  a  commenta¬ 
tor  noted  that  appointed  attorneys  did  very  little  presentence  work, 
but  were  willing  to  spend  time  looking  over  the  transcript  of  the  sen¬ 
tencing  proceeding  for  possible  errors,  a  deficiency  which  seems  more 
attributable  to  inexperience  than  to  indolence. 


Part  10 


COVERAGE  OF  THE  ACT 
18  U.S.C.  §  3006A : 

“(a)  Choice  of  Plan. — Each  United  States  district  court,  vith  the 
approval  of  the  judicial  council  of  the  circuit,  shall  place  in  operation 
throughout  the  district  a  plan  for  furnishing  representation  for  de¬ 
fendants  charged  with  felonies  or  misdemeanors,  other  than  petty 
offenses  as  defined  in  section  1  of  this  title,  who  are  financially  unable 
to  obtain  an  adequate  defense.  *  *  * 

“(b)  Appointment  of  Counsel. — In  every  criminal  case  in  which 
the  defendant  is  charged  with  a  felony  or  a  misdemeanor,  other  than 
a  petty  offense,  and  appears  without  counsel  *  *  *  the  United  States 
commissioner  or  the  court,  if  satisfied  after  appropriate  inquiry  that 
the  defendant  is  financially  unable  to  obtain  counsel,  shall  appoint 
counsel  to  represent  him.  *  *  * 

“(c)  Duration  and  Substitution  of  Appointments.— A  defendant 
for  whom  counsel  is  appointed  shall  be  represented  at  every  stage  of 
the  proceedings  from  his  initial  appearance  before  the  United  States 
commissioner  or  court  through  appeal.  *  *  *” 

i.  opinions  and  background 

The  Criminal  Justice  Act  provides  compensation  for  representation 
“in  every  criminal  case  in  which  the  defendant  is  charged  with  a 
felony  or  a  misdemeanor,  other  than  petty  offenses”  (possible  imprison¬ 
ment  6  months  or  less).  And  he  is  to  be  represented  “at  every  stage  of 
the  proceedings  from  his  initial  appearance  before  the  U.S.  commis¬ 
sioner  or  court  through  appeal.”  Although  there  has  been  some  uncer¬ 
tainty  about  the  status  of  some  posttrial  motions  and  proceedings 
(notably  probation  revocation),  there  has  been  comparatively  little 
confusion  about  the  coverage  of  the  act.  Most  ferment  on  the  issue 
of  coverage  has  concerned  proposals  to  extend  the  act  to  provide 
compensation  for  appointed  counsel  in  petty  offenses,  Federal  and 
state  habeas  corpus  proceedings,  motions  to  vacate  Federal  convictions 
under  28  U.S.C.  2255,  and  proceedings  for  revocation  of  probation  or 
parole.  Most  judges  and  defense  counsel  who  made  their  views  known 
to  us  favored  coverage  in  all  of  these  areas  except  parole  revocation. 
There  was  more  uncertainty  about  state  habeas  corpus  than  any  other 
area  where  coverage  was  favored.  Almost  all  of  the  F ederal  judges  who 
wrote  us  with  unsolicited  comments  on  the  act  strongly  recommended 
extending  coverage  to  all  habeas  corpus  and  2255  proceedings,  and  to 
probation  revocations.  The  opinions  of  U.S.  attorneys,  which  show 
a  remarkable  degree  of  unanimity,  are  shown  in  the  following  table : 
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OPINIONS  OF  U.S.  ATTORNEYS  ON  ADVISABILITY  OF  EXTENDING  COVERAGE  OF  CRIMINAL  JUSTICE  ACT 


Percent  of  U.S. 
attorneys  who 

Rank  Type  of  proceeding  (not  presently  covered)  favored  ex¬ 

tending  cov¬ 
erage  to  this 
proceeding  i 


1  Motion  for  new  trial — Newly  discovered  evidence. . . . . .  68 

2  Motions  to  vacate  under  28  U.S. C.  2255 . . . . . . .  66 

3  Probation  revocation  hearing. . . . . . .  63 

4  Habeas  corpus— Federal  conviction. . . . . . . .  60 

5  Petty  offenses . . . . . . .  37 

6  Habeas  corpus— State  convictions . . . .  36 


Total  questionnaires  responding  on  question  (28  to  30)3 


i  Does  not  include  from  2  to  6  who  entered  “no  opinion.” 

Source:  U.S.  attorney  questionnaire,  question  23,  appendix. 

The  following  pages  will  evaluate  proposals  for  clarifying  or  ex¬ 
tending  the  coverage  of  the  act  in  five  types  of  situations:  (1)  Post- 
trial  motions  or  other  proceedings,  such  as  motion  for  new  trial  based 
on  newly  discovered  evidence,  deferred  sentencing  proceedings,  or 
revocation  of  probation;  (2)  ancillary  proceedings,  such  as  man¬ 
damus;  (3)  other  proceedings  not  presently  covered,  such  as  petty 
offenses  or  proceedings  under  the  Narcotic  Addict  Rehabilitation  Act 
of  1966;  (4)  collateral  attack  proceedings,  such  as  state  or  Federal 
habeas  corpus  and  sec.  2255;  and  (5)  early  representation  rendered  in 
advance  of  the  Criminal  Justice  Act  appointment,  such  as  for  police 
questioning  or  lineups. 

Before  evaluating  these  proposals  for  extending  coverage,  it  will 
be  helpful  to  clarify  the  relationship  between  this  subject  and  the 
right  to  counsel.  The  Criminal  Justice  Act  did  not  create  the  right 
to  counsel  in  Federal  criminal  cases.  An  indigent  person's  right  to 
appointed  counsel  in  a  felony  case  had  been  clear  for  many  years. 
The  Criminal  Justice  Act  merely  effectuated  that  right  by  extending 
the  number  of  eligible  persons  past  the  narrow  confines  of  indigence, 
by  providing  compensation  and  expense  reimbursement  for  counsel 
and  others  who  assisted  the  defendant,  and  by  encouraging  representa¬ 
tion  at  all  stages  of  the  proceeding.  The  act  did  not  require  appoint¬ 
ment  of  counsel  in  any  new  type  of  proceeding,  except  possibly  in  the 
small  category  of  crimes  that  were  more  than  petty  offenses  (up  to 
6  months)  and  less  than  felonies  (1  year  and  more).  Thus,  the  act 
covered  just  about  the  same  area  as  the  constitutional  right  to  counsel, 
as  defined  up  to  1964,  but  it  was  not  tied  to  it. 

.  In  the  3  years  since  the  act  was  passed,  the  statutory  or  constitutional 
right  to  counsel  has  expanded  beyond  the  present  coverage  of  the 
act,  notably  to  early  representation  and  probation  revocation  Mi¬ 
randa  v.  Arizona  (384  U.S.  436  (1966) ) ;  United  States  v.  Wade  (388 
U.S.  218  (1967) )  ;  Mempa  v.  Rhay  (389  U.S.  128  (1967) ).  In  this  last 
case  the  court  declared  that  the  sixth  amendment,  as  applied  to  the 
states  through  the  14th,  gave  “an  absolute  right  to  appoint¬ 
ment  of  counsel  in  felony  cases,'’  and  that  “appointment  of  counsel 
for  an  indigent  is  required  at  every  stage  of  a  criminal  proceeding 
where  substantial  rights  of  a  criminal  accused  may  be  affected.”  (Id. 
at  257).  I  he  statutory  right  to  counsel  has  also  outdistanced  the  act 
notably  in  the  Narcotic  Addict  Rehabilitation  Act  of  1966,  Public 
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Law  89-793  (28  U.S.C.  §4251  et  seq),  discussed  hereafter.  In  addi¬ 
tion,  many  district  judges  have  followed  the  practice  of  appointing 
counsel  in  some  types  of  collateral  attack  proceedings  in  which  an  evi¬ 
dentiary  hearing  was  to  be  held  (such  as  some  habeas  corpus  or  sec. 
2255  cases),  even  though  there  was  no  present  legal  compulsion  to 
do  so.  The  changing  scope  of  the  law  of  right  to  counsel  and  the  discre¬ 
tionary  appointment  practices  of  some  judges  suggest  various  alter¬ 
natives  for  expanding  the  coverage  of  the  act.  If  the  coverage  of  the 
act  is  to  be  extended,  it  might  include : 

(1)  Areas  newly  defined  to  be  within  the  constitutional  right  to 
counsel ;  or 

(2)  Areas  newly  granted  a  statutory  right  to  counsel;  or 

(3)  Cases  where  the  court  appoints  counsel  as  a  matter  of 
discretion  even  though  not  presently  required  to  do  so  by  the  law 
of  right  to  counsel ;  or 

(4)  The  act  might  go  beyond  its  original  philospohy  and  re¬ 
quire  the  appointment  (and  compensation)  of  counsel  in  areas 
not  presently  covered  by  a  constitutional  or  statutory  right  to 
counsel. 

We  generally  favor  the  first  three  alternatives,  which  are  cumulative, 
but  not  the  fourth.  Our  specific  recommendations  follow. 

II.  POSTTRIAL  MOTIONS  AND  PROCEEDINGS 

Although  the  Criminal  Justice  Act  clearly  provides  for  representa¬ 
tion  at  “every  stage  of  the  criminal  proceeding,”  courts  and  adminis¬ 
trative  authorities  have  differed  on  whether  these  words  include 
representation  relating  to  the  original  case  but  occurring  some  time 
after  the  case  has  been  disposed  of  by  the  trial  court.  Thus,  questions 
about  the  application  of  the  act  have  arisen  with  respect  to  (1)  post¬ 
trial  motions,  (2)  deferred  sentencing  procedures,  and  (3)  hearings 
for  revocation  of  probation.  (A  related  problem,  revocation  of  parole, 
is  discussed  in  a  succeeding  section  of  this  part.)  In  each  of  these  areas 
no  new  case  is  presented  to  the  court — the  new  proceeding  is  merely  a 
continuation  of  the  original  cause.  However,  these  new  proceedings 
may  occur  at  a  point  so  remote  in  time  from  the  trial  court  disposition 
that  there  are  questions  as  to  the  application  of  the  Criminal  Justice 
Act,  and,  if  it  is  applicable,  how  the  provisions  of  the  act  (such  as  the 
$500  maximum  compensation)  are  to  be  administered. 

Until  recently  the  prevailing  view  regarding  the  right  to  counsel  for 
posttrial  motions  and  proceedings  has  been  that  once  the  defendant  has 
been  found  guilty,  “the  appointment  of  counsel  must  rest  in  the  dis¬ 
cretion  of  the  court.”  Diming  v.  United  /States  (353  F.  2d  519  (1st  Cir. 
1965)  (rule  33  motion  for  new  trial)).  Even  though  such  action  was 
not  thought  to  be  required  by  the  Constitution,  courts  have  sometimes 
appointed  counsel  for  posttrial  motions,  especially  where  after  screen¬ 
ing  the  motion  or  considering  the  gravity  of  the  proceeding,  the  court 
feels  that  the  assistance  of  counsel  is  especially  important.  In  its  recent 
holding  that  counsel  was  constitutionally  required  for  a  probation  revo¬ 
cation  hearing,  the  Supreme  Court  declared  that  the  right  to  counsel 
extended  to  “every  stage  of  a  criminal  proceeding  where  substantial 
rights  of  a  criminal  accused  may  be  affected.”  Memjui  v.  Rhay  (389 
IT  S.  128,  134  (1967) ).  This  would  seem  to  include  deferred  sentencing 
proceedings  as  well  as  most  of  the  common  posttrial  motions  discussed 

21-669 — 69 - 17 


250 


in  this  section.  The  remaining  question  here  is  whether  the  Criminal 
Justice  Act  should  be  interpreted  or  amended  to  extend  coverage  to 
situations  to  which  the  right  to  counsel  now  extends. 

A.  Motions  filed  shortly  after  conclusion  of  trial  or  plea 

Some  posttrial  motions  must  be  made  within  a  few  days  after  the 
conclusion  of  the  trial  or  plea.  Examples  include  motions  under  rule 
34  (arrest  of  judgment),  rule  32(d)  ( withdraw 1  of  guilty  plea),  or 
rule  33  (motion  for  new  trial).  A  final  voucher  submitted  by  the  at¬ 
torney  will  generally  include  time  spent  in  preparing  these  posttrial 
motions,  since  they  are  filed  immediately  subsequent  to  the  trial.  They 
have  been  held  properly  included.  Pinckney  v.  United  States  (Civ. 
No.  2461-65  and  Crim.  No.  1203-63  (D.C.,  D.C.,  Dec.  29,  1966)  (mo¬ 
tion  under  rule  32(d)).  As  far  as  is  known,  the  administrative  office 
does  not  disapprove  payment  for  this  time  (if,  indeed,  it  is  ever  aware 
that  counsel  has  billed  for  representation  at  this  stage).  It  seems 
clearly  covered  by  the  act. 

B.  Motions  filed  long  after  conclusion  of  trial  or  plea 

What  of  compensating  counsel  when  he  is  appointed  in  the  dis¬ 
cretion  of  the  court  to  represent  defendants  in  proceedings  on  post¬ 
trial  motions  held  months  after  the  trial  or  plea,  or  when  original 
appointed  counsel  continues  to  serve  at  this  stage?  Examples  include 
motions  under  rule  33  (new  trial  for  newly  discovered  evidence)  and 
rule  35  (correction  or  reduction  of  sentence).  It  does  not  seem  appro¬ 
priate  for  the  Criminal  Justice  Act  to  require  the  appointment  of 
counsel  in  such  instances,  since  the  principal  function  of  the  act  is 
not  to  define  or  extend  the  right  to  counsel,  but  to  implement  it.  The 
standard  propounded  in  Mempa  v.  Rhay  (389  U.S.  128  (1967) ),  may 
now  require  appointment  of  counsel  for  many  posttrial  motions,  but 
even  if  it  does  not  there  will  be  circumstances  where  the  court  views 
the  motion  as  sufficiently  meritorious  that  counsel  should  be  appointed. 
In  United  States  v.  Wallace  (Crim.  No.  706-65  (D.C.  D.C.  Sept.  28, 
1966) ),  the  court  held  that  time  spent  on  a  motion  for  reconsideration 
or  modification  of  sentence  on  the  basis  of  new  psychiatric  data  was 
compensable  under  the  act.  Surely  this  decision  is  proper,  and  the 
principle  ought  to  apply  to  almost  all  posttrial  motions  not  in  the 
nature  of  collateral  attack.  Where  a  motion  arises  out  of  the  original 
case  it  is  not  a  “new”  criminal  proceeding.  Where  the  court  sees  fit 
to  appoint  counsel  or  where  counsel  already  appointed  continues  to 
represent  the  defendant  at  any  posttrial  motions  not  in  the  nature 
of  collateral  attack  (motions  to  vacate  under  28  U.S.C.  2255  are  dis¬ 
cussed  later),  counsel  should  be  compensated  under  the  Criminal 
Justice  Act.  Properly  construed,  the  act  should  permit  compensation 
for  counsel  appointed  for  these  motions,  since  they  are  part  of  the 
“criminal  case,”  a  “stage  of  the  proceedings”  to  which  the  act  presently 
extends.  So  long  as  the  motion  is  not  a  collateral  attack  and  it  relates 
to  the  original  criminal  case,  there  is  no  sound  basis  for  distinguishing 
for  purposes  of  the  coverage  of  the  act,  between  motions  occurriiig 
shortly  after  the  trial  or  plea  and  those  occurring  long  after. 

In  Birring  v.  United  States  (353  F.  2d  519  (1st  Cir.  1965)),  the 
court  held  that  the  Criminal  Justice  Act  did  not  cover  a  rule  33 
motion  for  new  trial  made  after  conclusion  of  the  appeal.  The  court 
relied  on  the  provision  of  the  act  that  a  defendant  for  whom  counsel 
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has  been  appointed  shall  be  represented  at  every  stage  of  the  proceed¬ 
ings  from  his  initial  appearance  “through  appeal.”  The  decision  is 
arguably  incorrect.  The  reference  to  representation  “through  appeal” 
comes  in  subsection  (c),  which  is  titled  “Duration  and  Substitution 
of  Appointments.”  Its  apparent  purpose  is  to  insure  that  counsel,  once 
appointed,  continues  to  serve  through  appeal.  There  is  no  indication 
that  it  was  meant  to  limit  the  type  or  timing  of  proceedings  covered 
b)7  the  act.  The  only  limitations  of  that  character  occur  in  subsections 
(b)  and  (d).  The  subsection  (d)  provides  compensation  for  “an 
attorney  appointed  pursuant  to  this  section”  and  subsection  (b)  re¬ 
quires  appointment  of  counsel  for  eligible  defendants  “in  every 
criminal  case  in  which  the  defendant  is  charged  with  a  felony  or  a 
misdemeanor,  other  than  a  petty  offense  .  .  .”  The  reference  to  “crim¬ 
inal  case”  seems  to  include  any  posttrial  or  even  postappeal  motion  in 
a  criminal  case,  so  long  as  it  is  not  in  the  nature  of  a  separate  (col¬ 
lateral  attack)  proceeding.  If  the  Dirring  ruling  is  a  correct  con¬ 
struction  of  the  act  as  written,  then  the  act  should  be  amended  so 
that  it  makes  no  distinction  between  motions  before  and  motions  after 
appeal,  since  this  difference  of  timing  is  irrelevant  so  far  as  the 
purposes  of  the  act  are  concerned. 

There  are  special  administrative  problems  in  compensating  counsel 
for  time  spent  on  motions  filed  months  after  the  trial-court  disposition 
and  the  payment  of  the  original  voucher.  These  problems  arise  because 
of  the  $500  maximum  compensation  provision  in  the  act  (for  felony), 
and  also  because  the  Administrative  Office  will  have  closed  its  file  on 
the  case  when  the  attorney  submitted  his  final  voucher  for  payment. 
Although  it  is  possible  to  limit  the  maximum  compensation  on  a  de¬ 
layed  posttrial  motion  to  the  difference  between  the  statutory  maxi¬ 
mum  and  the  amount  already  paid  to  the  trial-court  attorney,  such  a 
limit  would  obviously  vary  from  case  to  case  according  to  the  amount 
of  the  original  voucher.  Moreover,  the  determination  of  the  maximum 
would  require  expensive  cross-checking  of  vouchers  by  the  district 
court  or  the  Administrative  Office.  This  cumbersome  process  may  be 
avoided  by  amending  the  act  to  provide  for  a  separate  ceiling  of  $100 
for  compensation  vouchers  for  representation  at  posttrial  motions 
other  than  those  made  almost  immediately  after  the  conclusion  of  the 
trial  or  plea.  This  maximum  would  apply  whether  the  lawyer  doing 
the  representation  was  a  newly  appointed  lawyer  or  the  same  one  who 
conducted  the  representation  at  trial  or  plea.  Since  over  80  percent  of 
the  compensation  vouchers  for  full  representations  (apparently  in¬ 
cluding  many  trials  as  well  as  guilty  pleas)  are  less  than  $200  (see  table 
on  page  187),  whatever  additional  amounts  were  disbursed  under 
this  new  maximum  would  rarely  bring  the  total  disbursement  for  the 
case  up  over  the  $500  overall  maximum  currently  specified  in  the  act. 
The  purpose  of  the  new  and  separate  maximum  is  not  to  raise  the  over¬ 
all  maximum — even  though  it  would  permit  a  total  of  up  to  $600  to  be 
paid  in  exceptional  cases — but  rather  provide  a  means  of  compensating 
counsel  on  a  separate  voucher  for  representation  completed  after  the 
original  compensation  voucher  was  submitted,  without  entailing  ex¬ 
pensive  cross-checking  of  vouchers  to  assure  that  the  overall  total  was 
within  the  maximum  now  specified  in  the  act. 

In  the  meantime,  before  the  act  is  amended,  we  believe  that  the 
Administrative  Office  has  statutory  authority  to  pay  vouchers  for  such 
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representation,  and  we  recommend  that  it  do  so,  although  it  will  have 
to  make  sure  that  the  total  amount  paid  for  a  single  defendant  is  within 
present  statutory  maximum  ($500  for  felonies,  unless  enlarged  by  the 
chief  judge  of  the  circuit).  We  suggest  that  the  Administrative  Office 
administer  the  maximum  by  requiring,  before  paying  any  such 
vouchers,  that  the  attorney  specify  the  amount  already  paid  for  attor¬ 
ney  compensation  on  the  case  (section  V  of  form  Criminal  Justice  Act 
4  has  a  space  for  this  purpose),  and  that  the  Office  rely  on  this  repre¬ 
sentation  and  not  engage  in  any  crosschecking  before  paying  the  ap¬ 
propriate  amount.  Vouchers  for  subsection  (e)  services  can  (and 
should)  be  paid  under  the  same  conditions  as  if  the  services  had  been 
rendered  for  the  original  trial. 

There  will  be  instances  where  extraordinary  posttrial  motions  in 
the  district  court  are  so  closely  related  to  a  pending  appeal  that  the 
time  spent  on  them  can  properly  be  paid  in  connection  with  the  appeal. 
The  procedure  described  above  is  not  meant  to  authorize  payment  for 
such  motions  as  part  of  the  district  court  representation,  even  though 
the  attorney  is  otherwise  working  without  compensation  in  the  trial- 
court  proceeding  because  he  has  exceeded  the  statutory  maximum  for 
the  appeal. 

C.  Deferred  sentencing 

Title  18  U.S.C.  4208(b)  presents  another  administrative  problem 
for  the  Criminal  Justice  Act.  This  statute  empowers  the  trial  judge, 
in  his  discretion,  to  impose  sentence  some  months  after  the  conviction. 
Although  the  defendant  is  incarcerated  directly  after  a  finding  of 
guilty  (with  the  customary  periods  of  delay)  and  has  the  option  of 
taking  an  immediate  appeal  from  the  judgment  of  conviction,  the 
trial  judge  does  not  impose  the  final  sentence  until  a  study  is  made 
and  information  useful  to  the  judge  is  compiled  and  submitted.  Final 
sentencing  may  be  delayed  until  6  months  following  imprisonment,  and 
may  even  follow  the  appeal.  Both  the  defendant  and  his  attorney 
must  be  present  at  this  deferred  sentencing,  which  is  considered  the 
final  conclusion  of  the  case.  The  defendant  may  elect  to  delay  his 
appeal  until  after  he  is  sentenced.  Corey  v.  United  States  (375  U.S.  169 
( 1963) )  ;  United  States  v.  Behrens  (375  U.S.  162  ( 1963) ) . 

There  can  be  little  doubt  that  there  is  a  constitutional  right  to 
counsel  at  this  deferred  sentencing  proceeding,  whether  before  or 
after  appeal,  and  that  the  court  must  appoint  counsel  if  the  defendant 
is  unable  to  retain  his  own  or  if  counsel  originally  appointed  in  the 
district  court  is  not  continuing  the  representation.  We  have  no  in¬ 
formation  on  the  extent  to  which  deferred  sentencing  is  presently  being 
used  (statistics  will  be  available  for  the  first  time  for  fiscal  1968),  but 
it  is  thought  to  involve  only  a  small  fraction  of  convictions. 

Does  or  should  the  Criminal  Justice  Act  provide  compensation  for 
this  phase  of  the  case?  We  are  unaware  of  any  court  decisions  or 
administrative  rulings  on  this  question.  Our  own  view  is  clear.  Since 
the  deferred  sentencing  hearing  is  part  of  the  original  criminal  case,] 
it  should  be  held  to  be  covered  by  the  present  text  of  the  Criminal 
Justice  Act.  Counsel  originally  appointed  is  obligated  to  follow  the 
case  to  its  conclusion,  and  if  he  does  so  there  should  be  no  doubt  of  his 
right  to  receive  compensation  or  subsection  (e)  services  in  connection 
with  this  hearing.  Nor  should  there  be  any  doubt  if  separate  counsel 
is  appointed. 
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The  problems  are  administrative,  and  concern  the  statutory  maxi¬ 
mum  compensation.  If  trial  counsel  delays  submitting  his  voucher  until 
after  the  deferred  sentencing  proceeding,  so  that  all  of  his  service  is  on 
a  single  voucher,  there  is  no  special  problem.  But  subsection  (d)  of  the 
act  permits  counsel  to  be  compensated  and  reimbursed  for  expenses 
“at  the  conclusion  of  the  representation  or  any  segment  thereof 
*  This  would  surely  permit  him  to  submit  a  voucher  after  the 

trial  or  plea  and  before  the  delayed  sentencing  proceeding,  especially 
i  f  the  defendant  had  taken  an  appeal  from  the  judgment  of  conviction. 
We  have  previously  recommended  that  when  one  counsel  has  been 
substituted  for  another  the  first  counsel’s  voucher  not  be  paid  until  the 
case  is  concluded  and  all  vouchers  are  submitted,  so  that  the  statutory 
maximum  compensation  can  be  prorated  among  two  or  more  counsel 
in  the  event  their  total  time  exceeds  the  statutory  maximum  (see  page 
191).  But  there  are  two  reasons  why  such  delay  of  payment  is  in¬ 
appropriate  for  vouchers  submitted  after  the  trial  or  plea  but  before 
the  deferred  sentencing  proceeding.  First,  since  the  same  counsel  will 
normally  be  continuing  the  representation  at  the  sentencing  proceeding 
there  is  no  need  to  delay  payment  just  to  assure  that  the  counsel  paid 
first  does  not  receive  more  than  his  share  of  the  statutory  maximum. 
Second,  if  payment  for  trial  representation  is  delayed,  this  may  work 
a  financial  hardship  on  lawyers  and  deter  them  from  seeking  the 
benefits  available  to  their  clients  under  deferred  sentencing. 

We  recommend  that  the  Administrative  Office  make  prompt  pay¬ 
ment  of  any  vouchers  submitted  at  the  conclusion  of  the  trial  or  plea, 
even  though  they  keep  the  file  open  because  of  their  knowledge  that 
this  voucher  only  constitutes  partial  payment  for  representing  the 
defendant.  When  counsel  submits  his  voucher  for  the  deferred  sen¬ 
tencing  proceeding  he  is  presently  required  to  note  any  payment 
requested  or  received  by  him  in  the  case.  If  different  counsel  is  ap¬ 
pointed  for  the  deferred  sentencing  proceeding,  he  should  be  required 
to  indicate  any  compensation  requested  or  received  by  any  other  coun¬ 
sel  in  the  case,  and  the  Administrative  Office  should  refuse  payment 
until  that  information  is  furnished.  Once  counsel  supplies  the  infor¬ 
mation  about  vouchers  submitted  by  other  lawyers,  the  Administrative 
Office  should  be  able  to  rely  on  it  in  paying  the  final  voucher,  without 
burdensome  cross-checking  to  verify  the  amounts  of  those  prior 
vouchers. 

It  should  be  noted,  that  the  amount  that  would  be  paid  on  the  final 
voucher  would  probably  be  very  small,  and  many  attorneys  would 
probably  be  inclined  to  waive  compensation  at  this  stage  except  where 
the  time  expenditure  turned  out  to  be  larger  than  expected,  since  the 
purpose  of  the  deferred  sentencing  proceeding  is  merely  for  the  Pro¬ 
bation  Department  to  provide  the  judge  with  information  that  can¬ 
not  be  gathered  in  the  time  normally  available  for  the  preparation  of 
a  presentencing  report. 

D.  Revocation  of  probation 

The  problem  of  Criminal  Justice  Act  compensation  for  appointed 
counsel  who  appear  at  probation  revocation  hearings  has  been  the  most 
contested  issue  of  coverage  under  the  act.  Until  the  Supreme  Court’s 
recent  decision,  the  appointment  of  counsel  was  discretionary.  But 
counsel,  when  appointed,  felt  they  should  be  compensated  under  the 
act,  and  several  district  courts  agreed  with  them  and  approved  their 
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Criminal  Justice  Act  vouchers  for  payment.  United  States  v.  Boy  den , 
248  F.  Supp.  291  (S.D.  Cal.  1965)  (act  applies  “at  every  stage  of  the 
proceedings”  through  appeal,  which  includes  revocation  of  probation 
because  that  is  an  appealable  final  order)  ;  United  States  v.  Roundtree , 
254  F.  Supp.  1009  (S.D.N.Y.  1966)  ;  United  States  v.  Sharpe^  Crim. 
No.  775-64  (D.C.  D.C.  Sept.  28,  1966)  (revocation  of  probation  in¬ 
extricably  intertwined  with  proceedings  for  imposition  of  sentence,  to 
which  both  constitutional  right  to  counsel  and  Criminal  Justice  Act 
right  to  compensation  apply).  This  applicability  of  the  act  is  vig¬ 
orously  espoused  in  Woods,  “The  Criminal  Justice  Act  of  1964:  A 
Study  in  Administrative  Death,”  5  Amer.  Crim.  L.Q.  54,  56-58 
(Win.  1967). 

Despite  the  unanimity  in  decided  opinions,  no  counsel  has  been  paid 
for  representation  at  probation  revocation  proceedings  (except  for  a 
small  claim  called  to  our  attention  that  was  apparently  paid  by  inad¬ 
vertence),  because  of  a  decision  of  the  Comptroller  General,  which 
the  Administrative  Office  is  required  to  follow.  In  response  to  a  re¬ 
quest  for  ruling,  submitted  at  the  direction  of  the  Judicial  Conference 
Committee  to  Implement  the  Criminal  Justice  Act,  the  Comptroller 
General  ruled  that  the  act  did  not  apply  to  probation  revocation  pro¬ 
ceedings  because  of  the  inherent  differences  between  a  revocation  of 
probation  proceeding  and  a  criminal  trial.  The  opinion  concludes  as 
follows : 

“In  light  of  the  inherent  differences  between  revocation  of  proba¬ 
tion  proceedings  and  the  criminal  trials  from  which  they  follow,  it  is 
our  opinion,  in  the  absence  of  any  positive  indication  of  congressional 
intent  in  the  matter,  that  the  Criminal  Justice  Act  of  1964  *  *  * 
may  not  properly  be  construed  as  being  applicable  in  the  probation 
revocation  situation.”  45  Decisions  of  the  Comptroller  General  780, 
784  (No.  B-156932)  (June  13,  1966). 

The  basis  of  the  Comptroller  General’s  ruling  Avas  severely  under¬ 
mined  by  the  Supreme  Court,  in  Mempa  v.  Rhay ,  389  U.S.  128  (1967). 
A  unanimous  Court  there  held  that  the  sixth  amendment  right  to 
counsel  required  that  a  lawyer  be  afforded  for  a  state  probation  revoca¬ 
tion  (or  “deferred  sentencing”)  proceeding  because  it  Avas  an  essential 
part,  of  the.  sentencing  stage,  which  had  frequently  been  held  to  be  a 
“critical  stage”  of  the  criminal  process.  Although  this  holding  in- 
volved  right  to  counsel  rather  than  coverage  of  the  Criminal  Justice 
Act,  the  Supreme  Court’s  reasoning  effect ively  undermines  the  Com- 
troller  General’s  rationale  for  holding  that  the  act  does  not  cover 
probation  invocations.  Consequently,  the  question  should  be  resub¬ 
mitted  for  another  opinion.  On  reconsideration,  the  Comptroller  Gen¬ 
eral  should  rule  that  the  act,  as  presently  written,  covers  probation  re¬ 
vocation.  If  he  fails  so  to  rule,  the  act  should  be  amended  to  extend  cov¬ 
erage  to  that  proceeding. 

There  are  administrative  problems  here  also.  The  situation  is  not 
l  ike  deferred  sentencing  under  the  Federal  statute,  because,  there  coun¬ 
sel  will  know  that  he  has  a  further  task  to  perform  in  every  case.  A 
probation  revocation  proceeding  is  an  unexpected  and  unwelcome 
event,  and  may  occur  considerably  more  than  6  months  after  the  con¬ 
clusion  of  the  trial  or  plea.  The  original  compensation  voucher  would 
im-ariably  have  been  submitted  and  paid.  Although  it  Avill  usually 
be  desirable  to  reappoint  the  attorney  who  represented  the  defendant 
at  the  trial  or  plea,  in  order  to  use  his  prior  knowledge  of  the  case, 


that  will  not  always  be  possible.  If  counsel  is  paid  under  the  present 
terms  of  the  act,  this  would  be  on  the  theory  that  this  proceeding  is 
merely  a  continuation  of  the  original  case,  and  on  that  theory  the  total 
disbursement  for  that  and  the  preceding  voucher  should  not  exceed 
the  statutory  maximum  ($500  for  felonies)  unless  a  larger  amount 
had  been  approved  by  the  chief  judge  of  the  circuit.  Until  amendment 
of  the  act,  such  as  by  the  means  proposed  below,  we  recommend  that 
the  Administrative  Office  (if  permitted  by  the  Comptroller  General) 
pay  vouchers  for  probation  revocation,  but  only  when  the  voucher 
shows  (in  pt.  V  of  form  Criminal  Justice  Act  4)  the  total  amount  paid 
for  attorney  compensation  in  the  voucher  or  vouchers  already  sub¬ 
mitted.  The  attorney  seeking  compensation,  if  he  was  not  the  same 
attorney  who  served  on  the  case  originally,  would  have  to  determine 
and  submit  this  information  in  order  to  be  paid.  The  Administrative 
Office  should  be  entitled  to  rely  on  this  representation  for  purposes  of 
making  payment,  without  any  burdensome  cross-checking  of  prior 
vouchers. 

A  sounder  way  to  administer  payment  for  probation  revocation 
would  necessitate  amendment  of  the  act.  A  separate  ceiling  of  $100 
should  be  provided  for  vouchers  concerning  probation  revocation  pro¬ 
ceedings  in  cases  otherwise  covered  by  the  act,  so  that  attorneys  could 
submit  them  and  the  Administrative  Office  could  pay  them  without 
concern  about  amounts  previously  paid  to  attorneys  in  connection  with 
the  same  case.  On  the  basis  of  our  conversations  with  legal  aid  lawyers 
presently  engaged  in  providing  representation  by  appointment  for 
probation  revocation  hearings  (uncompensated),  we  feel  that  almost 
all  vouchers  would  be  within  the  $100  maximum.  These  lawyers  re¬ 
port  that  their  work  in  these  hearings,  including  interviews  with  the 
defendant,  probation  officer,  and  witnesses,  and  a  court  appearance, 
rarely  exceed  2  hours.  It  seems  fair  to  assume  that  even  an  attorney  not 
familiar  with  the  procedures  would  perform  the  representation  in  the 
7  to  10  hours  permitted  by  the  $100  maximum  at  standard  Criminal 
Justice  Act  rates. 

Because  there  are  no  available  statistics  on  the  frequency  of  revoca¬ 
tion  of  probation  hearings  on  a  national  basis,  it  is  impossible  to  esti¬ 
mate  the  annual  cost  of  Criminal  Justice  Act  coverage  in  this  area.  It 
is  possible  to  fix  an  outer  limit,  however.  There  were  17,473  defendants 
removed  from  court  or  commissioner  probation  during  fiscal  1967 
( 1967  Administrative  Office  Report  IV-9) .  Most  of  these  were  removed 
because  their  term  expired,  but  17  percent,  or  about  2,900,  were  removed 
for  a  violation.  Id.,  at.  IV-12.  If  we  assume  that  all  of  these  must 
receive,  a  hearing,  and  that  about  20  percent  more  will  receive  a  hear¬ 
ing  but  not  be  removed,  then  the  total  number  of  hearings  per  year 
will  be  about  3,500.  If  the  average  disbursement  for  such  representa¬ 
tions  were  $50,  a  reasonable  estimate  in  view  of  our  information,  the 
cost  of  Criminal  Justice  Act  representation  for  probation  revocation 
proceedings  would  be  about  $175,000  per  year  for  counsel.  To  this 
would  be  added  some  indeterminate  but  small  sum  for  subsection  (e) 
services  in  addition  to  counsel.  (For  fiscal  1966  the  total  for  all  sub¬ 
section  (e)  disbursements  was  less  than  2  percent  of  the  total  amount 
disbursed  for  all  counsel  fees.) 
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III.  ANCILLARY  PROCEEDINGS 

This  section  concerns  whether  the  Criminal  Justice  Act  provides 
coverage  for  time  spent  when  counsel  appointed  in  a  criminal  case 
elects  “to  resort  to  a  remedy  that  is  technically  outside  the  traditional 
scope  of  the  criminal  prosecution  in  order  to  seek  realization  of  a  right 
deemed  substantial  to  the  defendant  and  essential  to  adequate  defense 
of  the  charge  against  him.”  In  the  case  from  which  that  language  is 
quoted,  United  States  v.  Boney ,  Crim.  No.  822-65  (D.C.  D.C.  Sept. 
28,  1966),  the  court  held  that  the  act  covered  and  provided  compen¬ 
sation  for  a  mandamus  proceeding  which  counsel  had  brought  to 
attempt  to  compel  the  U.S.  commissioner  to  conduct  a  preliminary 
hearing  and  to  compel  the  U.S.  attorney  to  introduce  evidence  which 
would  indicate  the  nature  of  the  Government’s  case  against  the  de¬ 
fendant.  It  was,  in  short,  an  attempt  to  obtain  discovery.1  Other  in¬ 
stances  in  which  counsel  might  spend  time  on  ancillary  noncriminal 
proceedings  designed  to  facilitate  defense  against  the  criminal 
charges  include  habeas  corpus  to  enforce  the  defendant’s  right  to 
prompt  arraignment,  or  a  habeas  corpus  ad  testificandum  to  secure  the 
presence  and  testimony  of  a  witness  who  is  in  Government  custody. 
For  a  case  in  which  the  court  assumed  that  a  pretrial  writ  of  habeas 
corpus  would  not  be  covered  by  the  act,  but  gave  compensation  by 
construing  the  relief  as  a  motion  under  rules  12  and  48,  see  Appli¬ 
cation  of  Ilagler ,  246  F.  Supp.  716  (I).  Hawaii  1965) . 

Time  spent  on  all  of  these  ancillary  proceedings  should  be  com¬ 
pensable  under  the  Criminal  Justice  Act,  subject  to  the  overall  maxi¬ 
mum  fee  limitation  that  will  apply  to  the  total  time  spent  on  the  case. 
Time  spent  in  trying  to  obtain  discovery  by  mandamus  should  be 
just  as  compensable  as  time  spent  securing  subpenas  or  obtaining  in¬ 
formation  from  the  U.S.  attorney.  Time  spent  bringing  a  habeas 
corpus  proceeding  to  obtain  some  relief  necessary  to  defense  in  a  crimi¬ 
nal  case  should  be  just  as  compensable  as  time  spent  trying  to  obtain 
the  objective  in  a  way  not  involving  an  independent  proceeding.  The 
only  test  should  be  whether  the  time  was  spent  in  seeking  realiza¬ 
tion  of  a  right  deemed  valuable  in  the  defense  of  the  criminal  charge 
for  which  counsel  was  appointed. 

Providing  compensation  for  time  spent  on  ancillary  proceedings  is 
merely  a  matter  of  administrative  construction  that  requires  no 
amendment  of  the  act.  There  is  one  ruling  in  favor  of  such  coverage 
( United,  States  v.  Boney ,  cited  above),  and  we  know  of  none  opposed. 
So  far  as  we  are  aware,  no  vouchers  for  time  spent  in  ancillary  pro¬ 
ceedings  have  been  rejected  (perhaps  because  the  description  on  the 
Criminal  Justice  Act  form  4  was  not  sufficiently  detailed  to  tender 
the  question).  If  the  question  arises  again  it  should  be  resolved  in 
favor  of  payment,  but  there  is  no  present  need  for  amendment  of 
the  act. 

IV.  OTHER  PROCEEDINGS 

This  section  concerns  the  application  of  the  act  to  about  a  half  dozen 
miscellaneous  types  of  proceedings  such  as  petty  offenses,  parole  revo- 


1  The  court  of  appeals  in  this  circuit  has  indicated  that  mandamus  or  habeas  corpus  is  an 
appropriate  way  for  the  defendant  to  enforce  what  that  court  recognizes  as  his  right  to 
discovery  by  preliminary  hearing.  Dancy  v.  United  Staten.  3(11  F.  2d  75,  77  (D.C.  Cir.  1906). 
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cations,  and  the  Narcotic  Addict  Rehabilitation  Act  of  1966.  The  act 
has  been  construed  to  apply  to  some  of  these  proceedings,  and  it  should 
be  amended  to  apply  to  some  others  but  not  to  all  others. 

A.  Juvenile  proceedings 

Early  in  the  administration  of  the  act  the  Judicial  Conference  Com¬ 
mittee  to  Implement  the  Criminal  Justice  Act  identified  an  ambiguity 
in  its  coverage:  If  compensation  was  to  be  awarded  only  for  repre¬ 
sentation  in  criminal  proceedings,  did  this  include  juvenile  proceed¬ 
ings,  which  are  technically  described  as  civil  ?  The  Committee’s  opinion 
anticipated  the  Supreme  Court’s  later  ruling  in  Application  of  Gault , 
387U.S.1  (1967)  : 

*  [A]  proceeding  under  the  Juvenile  Delinquency  Act  is  a 
criminal  proceeding  within  the  purview  of  the  Criminal  Justice  Act. 
If  the  act  with  which  the  juvenile  is  charged,  if  committed  by  an  adult 
would  be  considered  a  felony  then  it  should  be  considered  a  felony  for 
the  purposes  of  the  Criminal  Justice  Act;  otherwise,  it  should  be 
treated  as  a  misdemeanor.”  (1966  Administrative  Office  Report  14.) 

This  ruling  served  the  dual  purpose  of  clarifying  an  ambiguity 
latent  in  the  Criminal  Justice  Act  and  of  indicating  that  the  applica¬ 
bility  of  the  act  should  be  determined  more  by  the  needs  of  the  offender 
than  by  the  technical  classification  of  the  proceeding.  The  ruling  is 
undoubtedly  a  correct  reading  of  the  act,  it  has  had  a  salutary  effect 
on  its  administration,  and  it  should  continue  to  be  followed. 

B.  Petty  offenses 

The  only  category  of  criminal  offenses  specifically  excluded  from 
the  coverage  of  the  act  was  the  petty  offense,  which  is  defined  as  an 
offense  punishable  by  not  more  than  a  $500  fine  or  6  months’  imprison¬ 
ment,  or  both  ( 18  U.S.C.  §  1(3)). 

The  Supreme  Court  has  not  spoken  recently  on  whether  a  defendant 
without  means  has  a  constitutional  right  to  have  counsel  provided  for 
him  in  a  petty  offense.  The  Court  implied  to  the  contrary  in  Mempa  v. 
Rhay ,  389  U.S.  128,  134  (1967),  where  it  referred  to  the  Gid,eon  case 
as  having  established  a  constitutional  right  to  appointment  of  counsel 
in  felony  cases.  Other  courts  that  have  rejected  the  idea  of  a  consti¬ 
tutional  right  to  have  counsel  provided  in  petty  offenses  include 
McDonald  v.  Moore.  353  F.  2d  106,  108-9  (5th  Cir.  1965)  (dictum)  ; 
People  v.  Letterio ,  16  N.Y.  2d  307,  308-9,  213  N.E.  2d  670,  671-72 
(1965). 

The  legislative  history  is  clear  on  the  reason  for  the  exclusion  of 
petty  offenses  from  the  Criminal  Justice  Act,  The  framers  of  the  act 
did  not  doubt — although  prominent  courts  do — that  the  sixth  amend¬ 
ment  right-to-counsel  guarantees  applied  to  misdemeanors  and  petty 
offenses  as  well  as  felonies.  Rather,  they  excluded  petty  offenses  as 
a  matter  of  priority  of  expenditures : 

“Because  of  the  unavailability  of  adequate  statistics  to  determine 
the  volume  of  petty  offense  cases  in  the  Federal  courts,  and  because 
these  cases  are  of  a  relatively  minor  nature,  the  committee  recom¬ 
mends  that  petty  offenses  not  be  covered.  The  constitutional  mandate 
of  the  sixth  amendment  is  without  doubt  applicable  to  petty  offenses, 
but  it  is  the  view  of  the  conferees  that  adequate  representation  may 
be  afforded  defendants  in  such  cases  without  the  need  for  providing 
compensation  for  counsel.  In  this  way,  money  appropriated  under  the 


258 


act  will  not  be  dissipated  from  the  areas  of  greatest  need,  cases  involv¬ 
ing  representation  for  crimes  punishable  by  more  than  6  months’  im¬ 
prisonment.”  (H.  Kept.  1709,  88th  Cong.,  first  sess.,  p.  7  (1964  ) ) . 

So  far  as  we  are  aware,  there  are  no  statistics  on  the  number  and 
type  of  petty  offenses  in  the  Federal  courts.  The  category  unques¬ 
tionably  includes  an  assortment  of  offenses  that  are  handled  on  the 
state  level  by  police  or  traffic  courts.  On  the  basis  of  our  observation 
and  the  impressions  of  those  with  whom  we  have  discussed  the  mat¬ 
ter,  we  are  of  the  opinion  that  a  very  high  proportion  of  the  petty 
offenses  being  heard  m  the  Federal  judicial  system,  perhaps  as  high  as 
90  percent,  are  traffic  violations  for  which  the  penalty  is  a  fine  only. 
Most  are  heard  by  commissioners.  For  example,  the  U.S.  commis¬ 
sioner  in  San  Francisco  estimates  that  his  office  has  approximately 
55  such  cases  per  week,  almost  all  relating  to  offenses  committed  at 
the  Presidio  or  Treasure  Island,  two  major  military  installations 
within  his  jurisdiction.  Similarly,  District  of  Columbia  traffic  tickets 
are  all  processed  as  petty  offenses.  Finally,  we  have  the  impression 
that  almost  all  defendants  throughout  the  Federal  system  undergo 
petty  offense  proceedings  without  the  benefit  of  counsel,  and  this 
presumably  includes  many  defendants  who  could  afford  counsel.  So 
long  as  this  situation  prevails,  and  there  is  no  constitutional  obligation 
to  appoint  counsel  for  needy  defendants  in  this  most  numerous  class 
of  petty  offenses,  there  is  almost  no  problem  of  uncompensated  rep¬ 
resentation  involving  petty  offenses  because  there  is  almost  no  repre¬ 
sentation.  And  we  consider  it  extremely  unlikely  that  the  constitu¬ 
tional  right  to  assigned  counsel  will  be  extended  to  a  class  of  offenses 
for  which  the  punishment  is  a  fine  only  and  for  which  defendants 
with  means  rarely  see  fit  to  provide  themselves  with  representation. 

But  there  are  petty  offenses,  such  as  petty  theft,  for  which  a  sentence 
of  imprisonment  can  be  imposed.  The  constitutional  right  to  assigned 
counsel  may  be  extended  to  them.  And  in  the  meantime,  commissioners 
or  courts  may  appoint  counsel  to  represent  defendants  in  such  cases. 
The  proposed  standard  of  the  American  Bar  Association  Project  on 
Minimum  Standards  for  Criminal  Justice,  Standards  Relating  to  Pro¬ 
viding  Defense  Services  37-8  ( tentative  draft  1967),  would  require 
such  appointment : 

“Counsel  should  be  provided  in  all  criminal  proceedings  for  offenses 
punishable  by  loss  of  liberty,  except  those  types  of  offenses  for  which 
such  punishment  is  not  likely  to  be  imposed,  regardless  of  their  de¬ 
nomination  as  felonies,  misdemeanors,  or  otherwise.” 

Should  the  act  be  amended  so  that  counsel  could  be  compensated 
when  the  court  chose  to  make  the  appointment?  We  think  not.  So  far 
as  we  have  been  able  to  determine,  the  number  of  cases  where  counsel 
is  actually  appointed  in  petty  offenses,  and  the  amount  of  burden  on 
appointed  counsel  called  on  for  representations  in  this  type  of  case,  is 
de  minim, is,  either  absolutely  or  in  relation  to  the  overall  total  of  petty 
offenses.  Until  some  showing  of  burden  can  be  made,  we  see  no  basis  for 
extending  the  coverage  of  the  act  to  counsel  appointed  (either  by  con¬ 
stitutional  requirement  or  by  discretion)  from  this  numerous  class  of 
cases.  If  Congress  were  of  a  contrary  mind  and  chose  to  extend  the 
coverage  to  some  petty  offenses,  we  recommend  that  the  act  neverthe¬ 
less  continue  to  exclude  petty  offenses  for  which  the  penalty  is  a  fine 
only. 
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The  proposed  Magistrates  Act,  S.  945,  90th  Congress,  first  session, 
would  abolish  the  position  of  U.S.  commissioner  and  replace  it  with 
that  of  U.S.  magistrate.  In  addition  to  assuming  the  commissioner’s 
functions,  the  magistrate  would  have  authority  to  hold  trial  in  a  newly 
defined  category  of  minor  offenses,  consisting  of  misdemeanors  for 
which  the  penalty  does  not  exceed  1  year’s  imprisonment  or  a  fine  of 
more  than  $1,000,  or  both  (with  certain  designated  exceptions).  Some 
of  these  minor  offenses  are  now  covered  by  the  Criminal  Justice  Act 
and  some  (involving  imprisonment  of  less  than  6  months)  are  petty 
offenses  not  covered.  We  see  no  conflict  with  the  Criminal  Justice  Act, 
even  though  some  misdemeanors  covered  by  the  Criminal  Justice  Act 
and  previously  tried  by  the  district  court  would  be  tried  before  the 
magistrate.  Since  the  Criminal  Justice  Act  provides  for  representation 
at  every  stage  of  the  proceeding  commencing  with  initial  appearance 
before  the  commissioner,  and  since  the  Criminal  Justice  Act  is  not  lim¬ 
ited  to  trials  before  the  district  court,  its  provisions  would  clearly 
apply  to  proceedings  before  a  magistrate. 

C.  Revocation  of  'parole 

Unlike  probation  revocation  hearings,  which  are  judicial  proceed¬ 
ings,  parole  revocations  have  traditionally  been  treated  as  adminis¬ 
trative  matters  subject  only  to  procedures  established  by  the  Board 
of  Parole.  We  know  of  no  practice  by  which  courts  appoint  counsel 
to  represent  convicts  before  this  administrative  body,  and  this  body 
has  no  authority  or  practice  to  appoint  counsel  itself.  Jones  v.  Rivers , 
338  F.  2d  862  (4th  Cir.  1964).  When  the  Allen  committee  considered 
the  problem  of  compensating  appointed  counsel  for  parole  revoca¬ 
tion  proceedings  they  concluded  that  a  right  to  counsel  at  the  revoca¬ 
tion  proceeding  could  not  logically  be  granted  without  at  the  same 
time  providing  counsel  to  prisoners  seeking  to  obtain  parole  in  the 
first  instance.  This  later  extension  could  have  a  profound  effect  on 
the  operation  of  the  whole  parole  system.  Notwithstanding  its  ex¬ 
pressed  belief  that  “the  provision  of  counsel  in  the  revocation  hear¬ 
ings  is  of  fundamental  importance”  (p.  49),  the  committee  declined 
to  recommend  such  a  far-reaching  reform  without  first  having  the 
benefit  of  a  thorough  study  of  the  procedures  of  the  board,  especially 
its  factfinding  procedures.  Thus,  on  this  point  the  committee  states : 

“The  committee  believes  that  it  is  neither  feasible  nor  proper  for 
it  at  this  time  to  submit  detailed  recommendations  relating  to  parole 
revocation  procedures.”  Poverty  and  the  Administration  of  Federal 
Criminal  Justice  47  (1963). 

So  far  as  we  are  aware,  a  thorough  study  of  the  parole  system  is 
just  as  remote  now  as  it  was  at  the  time  of  the  Allen  committee’s  rec¬ 
ommendation.  It  is  therefore  premature  to  recommend  an  extension 
of  the  right  to  assigned  counsel  in  this  area.  It  will  not  be  timely  to 
consider  Criminal  Justice  Act  coverage  until  counsel  has  been  fur¬ 
nished  on  an  experimental  basis  to  gam  the  experience  necessary  be¬ 
fore  bringing  about  an  institutional  change  of  this  magnitude.  The 
coverage  of  the  Criminal  Justice  Act  should  not  at  this  time  be  ex¬ 
tended  to  parole  revocation  proceedings. 
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D.  Narcotic  Addict  Rehabilitation  Act  of  1966 

The  Narcotic  Addict  Rehabilitation  Act  of  1966  ( Public  Law  89—  7 93, 
28  U.S.C.  2901  et  seq.,  18  U.S.C.  4251  et  seq.)  provides  for  treat¬ 
ing  narcotics  addicts  in  lieu  of  prosecution.  Title  III  (secs.  301  et  seq. ) 
provides  for  civil  commitment  of  narcotics  addicts  who  are  not 
charged  with  a  crime.  This  portion  of  the  act  is  potentially  relevant 
to  the  Criminal  Justice  Act  because  the  addict  who  may  be  subject 
to  civil  commitment  is  granted  a  right  to  counsel  in  section  303: 

“The  court  shall  immediately  advise  any  patient  *  *  *  of  his  right 
to  have  (1)  counsel  at  every  stage  of  the  judicial  proceedings  under 
this  title,  and  that,  if  he  is  unable  because  of  financial  reasons  to 
obtain  counsel,  the  court,  will,  at  the  patient’s  request,  assign  counsel 
to  represent  him  *  *  *.”  (18  U.S.C.  4253.) 

In  section  313  the  act  provides  for  compensation  for  counsel  so 
appointed : 

“*  *  *  [CJounsel  assigned  by  the  court  to  represent  any  person 
in  judicial  proceedings  under  this  title  shall  be  entitled  to  reasonable 
compensation  in  an  amount  to  be  determined  by  the  court,  to  be  paid, 
upon  order  of  the  court,  out  of  such  funds  as  mav  be  provided  by  law. 
(18  U.S.C.  4253.) 

Title  III  of  this  act  has  been  in  operation  only  since  about  Septem¬ 
ber  1967,  a  delay  of  some  months  necessitated  by  the  requirement  that 
the  Surgeon  General  establish  civil  commitment  facilities.  Little  ex¬ 
perience  is  available  to  guide  administrators  as  to  how  often  it  will 
be  necessary  to  appoint  counsel  for  the  patient  who  is  to  be  civilly 
committed,  or  how  complex  the  legal  task  will  be. 

Although  the  Narcotic  Addict  Rehabilitation  Act  provides  that 
court-appointed  counsel  should  be  compensated,  it  does  not  appropri¬ 
ate  funds  with  which  to  pay  them.  When  recently  presented  with  the 
problem  of  whether  or  not  to  compensate  such  attorneys  with  Criminal 
Justice  Act  funds  the  Administrative  Office  declined  to  do  so  (and  was 
unable  to  do  so  from  other  funds)  because  the  case  was  not  criminal 
and  therefore  not  compensable  under  the  act. 

The  most  efficient  way  to  implement  the  provision  for  compensation 
of  appointed  attorneys  in  the  Narcotic  Addict  Rehabilitation  .Vet 
would  probably  be  to  coordinate  it  with  the  Criminal  Justice  Act.  The 
Criminal  Justice  Act  has  a  system  of  panel  attorneys,  eligibility  stand¬ 
ards,  and  an  administrative  structure  for  regulating  attorney  fees  and 
handling  vouchers  for  payment.  It  would  seem  unnecessarily  expensive 
and  burdensome  to  set  up  a  parallel  system  just  for  this  addict  legis¬ 
lation.  We  accordingly  recommend  that  either  the  Narcotic  Addicts 
Rehabilitation  Act  or  the  Criminal  Justice  Act,  or  both,  be  amended 
to  provide  that  appointment  and  compensation  of  counsel  for  patients 
subject  to  civil  commitment  under  the  Narcotic  Addict  Rehabilitation 
Act  be  made  under  the  provisions  of  the  Criminal  Justice  Act  and  the 
local  district  court  plan  in  the  same  manner  as  if  the  defendant  had 
been  accused  of  a  felony.  It  is  tempting  to  suggest  a  lower  statutory 
maximum  compensation  than  the  $500  currently  applicable  to  felon¬ 
ies,  but  we  feel  this  inadvisable.  Although  it  is  too  early  to  predict 
with  certainty,  it  is  likely  that  a  substantial  proportion  of  the  civil 
commitment  proceedings  may  involve  persons  who  have  been  or  are 
about  to  be  the  subject  of  criminal  charges  that  would  be  covered  by 
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the  Criminal  Justice  Act.  Counsel  should  not  be  in  a  position  where 
he  will  receive  higher  compensation  for  steering  his  client  through 
the  criminal  process  than  he  would  receive  if  he  were  successful  in 
arranging  a  civil  commitment  in  exchange  for  dismissal  of  criminal 
charges  or  an  agreement  not  to  prosecute. 

E .  Material  witness 

A  material  witness  whose  presence  for  testimony  or  deposition  pur¬ 
poses  is  considered  imperative  may  be  incarcerated  even  though  not 
himself  charged  with  any  crime.  The  Bail  Reform  Act  (18  U.S.C. 
§  8146  et  seq.)  gives  such  persons  the  benefit  of  review  procedures 
similar  to  those  applying  to  criminal  defendants.  In  order  to  take 
advantage  of  the  provisions  of  that  act,  or  in  connection  with  adminis¬ 
trative  questioning  or  the  taking  of  his  deposition,  the  material  witness 
may  need  the  assistance  of  counsel.  If  the  court  exercises  its  discretion 
to  appoint  counsel  for  this  purpose,  should  counsel  be  compensated? 

The  Criminal  Justice  Act  makes  no  provision  for  appointment  or 
compensation  of  counsel  in  this  circumstance  because  the  material  wit¬ 
ness  is  not  “charged  with  a  felony  or  a  misdemeanor.”  We  do  not  have 
sufficient  information  to  indicate  whether  this  problem  arises  often 
enough  to  be  worried  about.  We  suspect  that  the  problem  of  counsel 
for  a  material  witness  is  really  a  problem  of  right  to  appointed  coun¬ 
sel,  not  compensation  for  counsel.  The  problem  is  not  whether  counsel 
should  be  compensated,  but  whether  counsel  should  be  provided  at  all. 
We  recommend  going  very  slowly  on  this  subject.  The  Criminal  Jus¬ 
tice  Act  ought  not  be  used  to  blaze  a  new  trail  in  the  law  of  right  to 
counsel,  to  provide  counsel  for  individuals  not  even  accused  of  crimi¬ 
nal  conduct.  So  long  as  there  is  no  evidence  that  the  problem  of  the 
incarcerated  material  witness  is  one  that  arises  fairly  frequently,  we 
suggest  that  the  question  of  the  right  to  counsel  in  such  circumstances 
be  left  for  resolution  by  the  process  of  judicial  decision,  by  which  the 
specitic  problems  in  this  area  will  be  made  manifest. 

V.  COLLATERAL  ATTACK  ON  CONVICTIONS 

There  are  three  types  of  collateral  attacks  with  which  this  study 
is  concerned :  (1)  motions  to  vacate  Federal  sentences  under  28  U.S.C. 
§  2255;  (2)  habeas  corpus  for  Federal  prisoners  convicted  in  Federal 
courts;  (3)  habeas  corpus  for  state  prisoners  convicted  in  state  courts. 

A.  Legal  requirements  and  present  practices  on  appointment  of  counsel 

Presently  there  is  no  constitutional  or  statutory  right  to  assigned 
counsel  in  any  of  these  proceedings.  The  appointment  of  counsel  rests 
in  the  sound  discretion  of  the  court.  La  Clair  v.  United  States ,  374  F. 
2d  486  (7th  Cir.  1967)  (§  2255);  Putt  v.  United  States ,  363  F.  2d 
369  (5th  Cir.  1966)  (§  2255).  Recent  Supreme  Court  cases  such  as 
Kent  v.  United  States ,  883  U.S.  541  (1966)  ;  Application  of  Gault  387 
U.S.  1  (1967),  and  Mempa  v.  Rhay ,  389  U.S.  128  (1967),  which  give 
persons  involved  in  a  proceeding  with  penal  consequences  some  of  the 
benefits  of  a  criminal  defendant  even  though  the  proceeding  is  not 
technically  a  criminal  trial  or  appeal,  may  portend  eventual  extension 
of  the  right  to  counsel  to  some  collateral  attack  proceedings.  But  that 
development  still  lies  in  the  future. 


Ill  the  districts  we  studied  we  found  that  courts  rarely,  if  ever,  ap¬ 
pointed  counsel  to  assist  petitioners  in  drawing  up  or  submitting 
authorities  in  support  of  a  collateral  attack  petition.  But  if  the  peti¬ 
tion  made  out  a  prima  facie  case  which  had  to  be  resolved  by  an  evi¬ 
dentiary  hearing,  the  courts  frequently  appointed  counsel  to  assist 
the  petitioner.  Administrative  Office  statistics  show  the  number  of 
hearings  in  each  of  these  types  of  collateral  attack  proceedings: 

DISPOSITION  OF  MOTIONS  TO  VACATE  (SEC.  2255)  AND  FEDERAL  AND  STATE  HABEAS  CORPUS  PETITIONS 
TERMINATED  IN  DISTRICT  COURTS  IN  FISCAL  1966 


Total  Terminated  Terminated  after  hearing 

Type  terminated  without  - 

hearing  Number  Percent 


Motion  to  vacate  (sec.  2255). . 848  768  78  9 

Federal  habeas  corpus _ _ 991  952  28  3 

State  habeas  corpus _ _ 4,686  4,207  434  9 

Local  habeas  corpus  i . 172  172  0  0 


i  Guam,  Canal  Zone,  Virgin  Islands,  District  of  Columbia. 

Source:  1966  Administrative  Office  report,  182-134. 

Recognizing  that  counsel  would  be  invaluable  where  a  hearing  was 
required,  the  Allen  committee  recommended  appointment  of  counsel 
in  at  least  some  such  circumstances : 

“Although  habeas  corpus  hearings  are  few  in  number,  they  present, 
on  occasion,  difficult  issues  of  law  and  fact.  Indeed,  it  is  not  infrequent¬ 
ly  true  that  the  burdens  and  difficulties  confronting  the  appointed 
lawyer  in  the  habeas  corpus  case  are  substantially  greater  than  those 
faced  by  assigned  counsel  in  a  Federal  prosecution.  It  is  also  true  that 
although  large  numbers  of  the  petitions  are  without  merit,  those  set  for 
hearing  may  present  issues  of  great  seriousness  and  importance  *  *  *. 
In  exercising  its  habeas  corpus  jurisdiction  the  Federal  courts, 
as  in  other  cases,  are  under  obligation  to  provide  the  essentials  of 
a  fair  hearing.  When  a  fair  hearing  requires  representation  of  petition¬ 
er  by  counsel  and  petitioner  lacks  means  to  obtain  adequate  representa¬ 
tion,  counsel  should  be  appointed.”  Poverty  and  the  Administration 
of  Federal  Criminal  Justice  45  ( 1963) . 

The  Allen  committee  recommended  that  counsel  appointed  for  these 
collateral  attack  proceedings  should  be  compensated  and  granted 
reimbursement  for  expenses  reasonably  incurred.  The  committee  did 
not  include  specific  reference  to  this  in  its  recommended  legislation 
because  it  recognized  “that  the  Department  may  reasonably  conclude 
that  action  on  these  problems  should  be  deferred  until  the  essential 
features  of  a  system  of  adequate  representation  are  successfully  estab¬ 
lished  in  the  Federal  courts.”  Id.  at  44. 

II.  Practices  under  the  Criminal  Justice  Act 

From  its  inception,  the  Criminal  Justice  Act  has  been  viewed  as 
authorizing  compensation  only  for  proceedings  directly  related  to  the 
trial  or  appeal  of  a  criminal  defendant;  collateral  attack  has  been 
thought  of  as  beyond  the  coverage  of  the  act.  Thus,  Chief  Judge 
John  Hastings,  Chairman  of  the  Judicial  Conference  Committee  To 
Implement  the  Act,  described  its  scope  as  follows : 

“There  is  no  provision  for  appointment  of  counsel  for  prisoners  in 
Federal  or  state  habeas  corpus  proceedings,  in  so-called  section  2255 
(title  28,  U.S.C.)  proceedings,  or  in  other  ancillary  matters  where  there 
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has  been  a  trial,  conviction,  and  final  judgment.”  Hastings,  “The 
Criminal  Justice  Act  of  1964,”  Journal  of  Criminal  Law,  Criminology 
and  Police  Science,  vol.  57,  pp.  426, 427  ( 1966) . 

This  interpretation  is  clearly  correct  in  view  of  the  foregoing  legis¬ 
lative  history  and  of  the  traditional  characterization  of  such  collateral 
attacks  as  civil  proceedings  rather  than  as  criminal  proceedings  to 
which  the  right  to  counsel  applies. 

With  respect  to  the  intended  coverage  of  the  act,  we  view  collateral 
attacks  as  fundamentally  different  than  ancillary  proceedings  such 
as  habeas  corpus  or  mandamus  by  which  counsel  seeks  to  obtain  dis¬ 
covery  or  some  other  advantage  to  be  used  in  his  defense  of  the  crim¬ 
inal  charges  pending  against  his  client.  Time  spent  on  the  ancillary 
or  independent  proceeding  should  be  compensated  where  the  defendant 
is  (as  the  act  says)  “charged  with  a  felony  or  a  misdemeanor”  and 
the  proceeding  is  an  appropriate  expenditure  of  time  in  his  defense 
against  those  charges.  In  collateral  attack  proceedings,  on  the  other 
hand,  the  defendant  has  already  been  convicted;  he  is  no  longer 
“charged  with  a  felony  or  a  misdemeanor,”  and  consequently  the  act, 
as  presently  worded,  provides  no  compensation  for  the  time  expended. 

Now  that  the  principle  of  compensation  for  appointed  counsel  has 
been  established  and  experience  has  been  gained  in  its  administration, 
there  is  a  substantial  body  of  opinion  for  extending  coverage  of  the 
act  to  some  or  all  of  these  collateral  attack  proceedings.  The  desire  to 
do  so  is  probably  felt  most  keenly  by  the  judiciary,  whom  we  believe 
(on  the  basis  of  their  letters  and  oral  comments)  to  be  overwhelmingly 
in  favor  of  extending  coverage  to  all  three  types  of  collateral  attack 
proceedings.  The  Criminal  Justice  Act  panel  counsel  are  probably 
also  in  favor  of  extending  the  coverage  in  this  manner  although  we 
are  less  sure  of  the  relative  strength  of  this  sentiment.  About  two- 
thirds  of  the  U.S.  attorneys  are  in  favor  of  extending  the  coverage 
to  section  2255's  and  Federal  habeas  corpus,  but  only  about  one-third 
wanted  to  extend  it  to  state  habeas  corpus  .(See  table  on  page  248.) 

C.  The  cost  of  Criminal  Justice  Act  coverage  for  collateral  attacks 

At  the  present  rate  of  appointment  of  counsel  in  collateral  attack 
proceedings,  bringing  this  area  within  the  coverage  of  the  act  would 
not  result  in  substantial  additional  expenditures.  If  we  assume  that 
counsel  is  appointed  in  every  instance  where  a  collateral  attack  pro¬ 
ceeding  goes  to  hearing,  and  that  the  disbursement  in  this  kind  of 
case  would  be  no  greater  than  the  national  average  disbursement  of 
about  $135  in  all  Criminal  Justice  Act  cases  (which  covers  from  9 
to  13  hours  of  counsel  time),  the  cost  for  each  type  of  collateral  attack 
would  be  as  shown  in  the  following  table : 

PROJECTED  COST  OF  EXTENDING  CRIMINAL  JUSTICE  ACT  COVERAGE  TO  3  TYPES  OF  COLLATERAL  ATTACK 
[Assumes  appointment  only  for  hearing,  and  average  disbursement  of  $135  per  appointment] 

Number  of  Estimated 

Type  hearings  in  total  annual 

fiscal  year  disbursement 
1966  ' 


Motion  to  vacate  (sec.  2255) . - . - - - - -  78  $10,  600 

Federal  habeas  corpus. . - . . . .  28  3^800 

State  habeas  corpus - - - . - . - . . .  434  58,600 


Total 


540  73, 000 


:  Taken  from  preceding  table. 
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To  put  this  figure  in  perspective,  it  may  be  noted  that  this  $73,000 
amount  would  represent  less  than  one-lialf  of  1  percent  of  the  total 
Criminal  Justice  Act  disbursements  in  fiscal  1966,  the  most  recent  year 
for  which  complete  statistics  are  available. 

The  foregoing  estimate  rests  on  an  important  implicit  assumption, 
which  we  consider  sound  but  which  others  may  deem  faulty.  We  as¬ 
sume  that  if  compensation  became  available  for  appointed  counsel 
that  judges  would  not  increase  the  number  of  hearings  in  collateral 
attacks,  or  would  not  commence  appointing  counsel  in  collateral 
attacks  where  no  hearing  is  held.  Calling  upon  our  impressions  of  the 
judicial  attitude  toward  collateral  attacks  and  toward  the  increasing 
calendar  congestion  and  workload  that  such  action  would  entail,  we 
believe  it  is  sound  to  assume  that  any  increase  of  this  sort  would  be 
minimal. 

D.  Recommendations  on  collateral  attack 

We  recommend  that  the  Criminal  Justice  Act  be  amended  to  allow 
compensation  to  attorneys  whom  the  court  has  appointed  to  represent 
the  petitioner  in  a  motion  to  vacate  (sec.  2255)  or  other  collateral  attack 
(notably  habeas  corpus)  on  a  Federal  conviction,  but  that  the  amend¬ 
ment  be  drafted  so  as  to  leave  the  question  of  appointment  in  the  court's 
discretion  rather  than  to  require  appointment  as  is  presently  done  with 
criminal  cases  generally.  We  believe  that  where  the  collateral  attack 
petition  has  enough  merit  that  the  court  chooses  to  appoint  counsel  in 
its  discretion  (generally  this  will  be  when  the  case  is  going  to  hearing) 
the  lawyer  so  appointed  should  be  compensated  and  given  the  other 
resources  for  an  effective  representation. 

This  extension  of  the  act  should  not  involve  substantial  cost  at 
current  estimated  rates  of  appointment.  The  problem  of  collateral 
attack  on  Federal  convictions  may  be  a  diminishing  one.  The  rate  of 
increase  of  such  petitions  is  slowing  somewhat  in  recent  years.  On  the 
basis  of  our  observations  we  believe  this  is  due  to  the  conscientious 
efforts  of  district  judges  to  conduct  trial  proceedings  in  a  way  that 
will  leave  no  possible  issue  for  challenge  by  collateral  attack.  That 
salutary  effort  would  not  be  impaired  and  might  even  be  enhanced  by 
measures  to  compensate  counsel  whom  the  court  saw  fit  to  appoint  to 
conduct  a  collateral  attack  on  a  Federal  conviction. 

The  problem  of  compensation  for  counsel  appointed  for  a  collateral 
attack  on  a  state  conviction  is  much  more  difficult.  This  is  partly 
because  state  habeas  corpus  comprises  about  75  percent  of  the  collateral 
attack  hearings  in  Federal  courts,  but  more  importantly  because  of 
the  sensitive  problem  of  federalism  posed  by  the  Federal  Government's 
financing  an  attack  on  a  state  conviction.  Quite  apart  from  the  under¬ 
standable  emotional  reaction  to  this  in  some  quarters,  it  is  difficult  to 
see  what  principle  is  being  violated  that  has  not  already  given  way. 
The  right  and  responsibility  of  Federal  district  courts  to  examine, 
and  where  necessary  to  set  aside,  state  criminal  convictions — except 
where  specifically  forbidden  by  statute — is  now  too  well  settled  to 
admit  of  argument.  So  is  the  practice  of  the  Federal  court's  appointing 
counsel  to  assist  the  petitioner  in  some  such  efforts.  Now  that  these 
principles  are  established,  it  is  difficult  to  see  what  principle  of 
federalism  is  sacrificed  by  providing  compensation  and  other  resources 
in  cases  where  the  court  chooses  to  appoint  counsel.  We  do  not  advocate, 
nor  do  we  know  of  anyone  else  who  advocates,  an  amendment  that 
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would  require  the  court  to  appoint  counsel  for  all  or  even  a  specified 
number  of  such  state  petitioners.  But  we  do  recommend  that  the  act 
be  amended  to  provide  compensation  and  financial  assistance  for  other 
services  when  the  court  exercises  its  discretion  to  appoint  counsel  for 
a  collateral  attack  on  a  state  conviction. 

VI.  EARLY  REPRESENTATION 

Subsection  (c)  of  the  act  provides  that  “a  defendant  for  whom 
counsel  is  appointed  shall  be  represented  at  every  stage  of  the  pro¬ 
ceedings  from  his  initial  appearance  before  the  U.S.  commissioner 
or  court  through  appeal.”  Since  the  act  was  passed  the  Supreme 
Court  has  defined  at  least  two  instances  where  a  defendant  may  have 
a  constitutional  right  to  counsel  in  advance  of  his  appearance  before 
the  commissioner.  Miranda  v.  Arizona ,  384  U.S.  436  (1966)  (police 
questioning);  United  States  v.  Wade,  388  U.S.  218  (1967)  (police 
lineups).  In  addition,  the  Bail  Reform  Act  of  1966,  18  U.S.C.  3146 
et  seq.,  provides  important  rights  that  may  only  be  realized  with 
the  assistance  of  counsel  to  gather  information  before  the  time  of 
the  initial  appearance.  Under  present  appointment  and  compensation 
practices,  outlined  earlier,  counsel  is  not  appointed  until  after  the 
defendant’s  first  appearance  before  the  commissioner,  and  when  ap¬ 
pointed  counsel  cannot  be  compensated  for  services  rendered  prior  to 
appointment.  The  effect,  is  to  deny  compensation  for  some  services  for 
which  the  defendant  had  a  constitutional  right  to  assigned  counsel  even 
though  in  some  instances  the  services  were  performed  by  the  same 
lawyer  who  was  later  appointed  to  assist  him. 

The  Criminal  Justice  Act's  provisions  for  lawyer  compensation  and 
other  assistance  should  extend  at  least  as  far  as  the  constitutional 
and  statutory  right  to  assigned  counsel.  We  recommend  that  the  act 
be  extended  to  take  in  this  area  of  early  representation.  As  pointed 
out  in  part  VII,  compensation  can  be  provided  by  paying  counsel 
for  time  spent  in  rendering  services  to  the  defendant  prior  to  his 
formal  appointment  or  by  reimbursing  appointed  counsel  for  amounts 
paid  for  the  services  of  other  counsel,  where  the  services  concerned  the 
same  defendant  and  the  same  charges  for  which  the  appointment 
was  made. 

The  difficult  problem  is  how  to  provide  the  services  of  a  lawyer  in 
advance  of  the  defendant's  appearance  before  the  commissioner.  That 
problem  was  adverted  to  in  Part  IV,  Appointment  of  Counsel,  and 
Part  V,  Public  Defender.  The  subject  is  still  an  appropriate  one  for 
experimentation,  which  will  be  accelerated  by  providing  compensation 
for  this  stage  of  the  criminal  process. 


VII.  APPLICATION  TO  PARTICULAR  COURTS  AND  DEFENDANTS 

The  Judicial  Conference  Committee  To  Implement  the  Criminal 
Justice  Act  has  concluded  that  the  act  “was  not  intended  to  apply  to 
corporate  defendants.”  (Letter  of  Administrative  Office,  dated  Dec.  21, 
1966,  quoted  in  42  N.Y.U.  L.  Rev.  at  60,  n.  10.)  Consequently,  the 
Administrative  Office  has  refused  to  pay  Criminal  Justice  Act  vouch¬ 
ers  for  representing  corporate  defendants.  Ibid. 

There  have  been  two  problems  in  identifying  the  courts  to  which 
the  act  was  meant  to  apply.  Both  have  now  been  resolved. 
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The  Comptroller  General  resolved  initial  doubts  about  the  status 
of  the  District  of  Columbia  Court  of  General  Sessions  by  holding  that 
its  appointments  were  covered  by  the  act.  Comptroller  General  s  letter, 
reprinted  in  Hearings  on  the  Judiciary  Before  a  Subcommittee  of  the 
Committee  on  Appropriations  (House  of  Representatives,  90th  Cong., 
first  sess.,  pts.  1,  97,  99  (1967) ).  Congress  increased  the  fiscal  1968  ap¬ 
propriation  for  administration  of  the  act  by  $150,000  to  cover  General 
Session  appointments,  and  stipulated  that  payments  under  those 
appointments  could  not  exceed  that  amount.  (1967  Administrative 
Office  Report  III-4,  III-5.) 

The  U.S.  Supreme  Court  resolved  the  question  of  the  Criminal  Jus¬ 
tice  Act's  coverage  of  its  proceedings  by  a  recent  amendment  to  Su¬ 
preme  Court  Rule  53(8),  which  now  provides  that  the  Criminal 
Justice  Act  applies  to  cases  in  which  the  Supreme  Court  has  granted 
review  by  appeal  or  certiorari. 

Vin.  RECOMMENDATION’S  ON  COVERAGE  OF  THE  ACT 

1.  Posttrial  motions. — The  act  should  be  construed  to  cover  all  post¬ 
trial  motions  not  in  the  nature  of  a  collateral  attack,  either  those 
brought  before  appointed  counsel’s  representation  is  concluded  or 
those  for  which  the  court,  in  its  discretion,  chooses  to  appoint  other 
counsel  (and  whether  before  or  after  appeal) .  Until  the  act  is  amended 
to  permit  other  treatment,  the  Administrative  Office  should  administer 
the  statutory  maximum  compensation  per  defendant  by  refusing  to 
pay  the  second  compensation  voucher  in  the  case  until  the  submitted 
voucher  shows  the  amount  previously  paid  for  attorney  compensation 
in  the  case.  To  obviate  the  need  for  submitting  this  information  or  for 
cross-checking  vouchers  to  verify  it,  the  act  should  be  amended  to  per¬ 
mit  a  new  statutory  maximum  of  $100  for  representation  by  the  same 
or  different  counsel  in  posttrial  motions  other  than  those  made  almost 
immediately  after  the  conclusion  of  the  trial  or  plea. 

2.  Revocation  of  probation. —  (a)  The  Judicial  Conference  Commit¬ 
tee  To  Implement  the  Criminal  Justice  Act  should  ask  the  Administra¬ 
tive  Office  to  seek  to  persuade  the  Comptroller  General  to  reverse  his 
earlier  determination  that  probation  revocation  hearings  are  not  cov¬ 
ered  by  the  act,  because  his  reasoning  has  been  undercut  by  the  Su¬ 
preme  Court’s  recent  decision  requiring  appointment  of  counsel  for 
such  hearings. 

(b)  The  amount  paid  counsel  for  the  probation  hearing,  when  added 
to  the  amount  already  paid  for  counsel  fees  in  the  trial  or  plea,  cannot 
now  exceed  the  specified  statutory  maximum.  This  requirement  should 
be  enforced  by  refusing  to  pay  any  probation  revocation  voucher  until 
it  shows  the  amount  previously  paid  to  counsel  in  the  case. 

( c )  To  avoid  the  administrative  inconvenience  entailed  in  obtaining 
or  checking  this  information,  the  act  should  be  amended  to  provide  a 
separate  $100  maximum  for  probation  revocation  proceedings. 

3.  Ancillary  proceedings. — The  act  should  be  interpreted  to  cover 
time  expended  on  ancillary  proceedings  such  as  mandamus  or  habeas 
corpus  undertaken  in  the  course  of  obtaining  discovery  or  other  ad¬ 
vantages  needed  in  the  defense  of  the  criminal  case.  The  time  expended 
would  lie  counted  as  additional  preparation,  and  would  have  to  fit 
within  the  statutory  maximum  for  the  appointed  case. 
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4.  Narcotic  Addict  Rehabilitation  Act. — The  Criminal  Justice  Act 
or  the  Narcotic  Addict  Rehabilitation  Act  of  1966  should  be  amended 
so  that  appointment  and  compensation  of  counsel  for  patients  subject 
to  civil  commitment  under  the  latter  act  can  be  made  under  the  pro¬ 
visions  of  the  Criminal  Justice  Act  and  the  local  district  court  plan 
in  the  same  manner  as  if  the  defendant  had  been  accused  of  a  felony 
($500  maximum  for  counsel) . 

5.  Collateral  attach. — The  act  should  be  amended  to  provide  that 
when  the  court  in  its  discretion  (and  without  the  compulsion  pertain¬ 
ing  to  appointments  in  criminal  cases  generally)  appoints  counsel  in 
a  motion  to  vacate  sentence  (sec.  2255)  or  in  a  habeas  corpus  proceed¬ 
ing  in  behalf  of  a  Federal  or  State  prisoner,  counsel  can  be.  compen¬ 
sated  and  obtain  expense  reimbursement  and  other  defense  services 
under  the  provisions  of  the  Criminal  Justice  Act  just  as  if  this  were  a 
separate  criminal  case. 

6.  Early  representation. — The  act  should  be  amended  to  permit 
compensation  for  counsel  who  have  furnished  legal  services  to  the 
defendant  in  advance  of  his  appearance  before  the  commissioner  or 
before  counsel  is  appointed,  provided  only  that  counsel  is  later  ap¬ 
pointed  to  defend  him. 

7.  No  change. — The  act  should  not  be  amended  to  cover  (a)  petty 
offenses,  (b)  parole  revocation  hearings,  or  (c)  representation  of 
material  witnesses. 


. 
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PART  11 


Miscellaneous 

This  concluding  part  treats  two  relevant  subjects  not  properly  in¬ 
cludible  in  any  of  the  preceding  parts. 

T.  USE  OF  LAW  STUDENTS  IN  CRIMINAL  JUSTICE  ACT  REPRESENTATION 

The  bar  is  generally  enthusiastic  about  using  law  students  in  Crimi¬ 
nal  Justice  Act  representation.  More  than  half  of  the  lawyers  who 
replied  to  our  questionnaire  stated  that  they  would  be  able  to  render 
better  service  as  court-appointed  counsel  if  law  students  were  avail¬ 
able  to  assist  them  with  investigation,  and  a  somewhat  higher  propor¬ 
tion  said  the  same  with  respect  to  legal  research. 

We  have  received  reports  on  about  10  districts  that  have  made  use 
of  law  students,  and  we  are  sure  there  must  be  others.  In  most,  the  use 
of  law  students  has  not  lived  up  to  expectations.  The  program  has  been 
disappointing  to  students,  and  of  relatively  little  assistance  to  Crimi¬ 
nal  Justice  Act  counsel.  In  a  few  circumstances  the  program  has  proven 
valuable  to  student  or  lawyer.  Following  is  a  brief  summary  of  the 
nature  of  these  law  student  programs  and,  where  available  to  us,  some 
evaluative  information  about  them.  None  of  these  evaluative  state¬ 
ments  is  sufficiently  comprehensive  or  authenticated  to  be  considered 
conclusive.  We  include  the  descriptions  and  evaluations  here  merely 
for  illustrative  purposes  because  they  may  provide  ideas  for  districts 
using  or  contemplating  using  law  students  in  Criminal  Justice  Act 
defense. 

A.  Programs  functioning  at  least  'partly  during  vacation  periods 

The  most  positive  statements  about  the  value  of  law-student  help 
involve  situations  where  the  students  work  full  time  during  the  sum¬ 
mer,  especially  under  conditions  where  they  can  do  something  for 
counsel  that  counsel  could  not  readily  do  for  themselves.  Successful 
programs  also  involve  some  outside  administration  to  bring  students 
and  lawyers  together.  Unstructured  programs  involving  student  vol¬ 
unteers  whom  attorneys  may  or  may  not  contact  for  assistance  are  not 
satisfactory  for  either  party. 

District  of  Columbia. — The  Legal  Aid  Agency  for  the  District  of 
Columbia  takes  on  five  to  eight  undergraduate  law  students  as  full¬ 
time  summer  investigators.  They  also  assist  with  legal  research  and 
attend  some  court  proceedings.  Prettyman  fellows,  members  of  the  bar 
who  are  working  for  a  graduate  degree  at  Georgetown  University, 
render  distinguished  (and  uncompensated)  service  on  a  semi-full-time 
basis  in  the  District  of  Columbia  courts.  The  Prettyman  program  is 
financed  by  the  Ford  F oundation. 

Philadelphia. — Ford  Foundation  financing  is  also  responsible  for  a 
similar  program  in  which  three  to  seven  graduate  students  from  the 
University  of  Pennsylvania  Law  School  spend  2  months  working  as 

(269) 


270 


full-time  staff  attorneys  with  the  Voluntary  Defender  Association  of 
Philadelphia,  which  handles  Criminal  Justice  Act  appointments  in  the 
eastern  district  of  Pennsylvania.  These  young  attorneys  render  valu¬ 
able  service  to  the  Defender  Association.  In  contrast,  a  part-time 
school-year  program  in  which  about  50  undergraduate  students  from 
Philadelphia  area  law  schools  accompany  staff  attorneys  in  the  per¬ 
formance  of  their  functions  on  assigned  days  is  seen  as  only  partially 
successful.  Attorneys  complain  that  students  cannot  be  depended  upon 
to  complete  their  research  or  investigative  assignments. 

San  Francisco. — The  same  contrast  between  full-time  and  part-time 
students  has  been  noted  by  the  Legal  Aid  Society  of  San  Francisco, 
which  takes  Criminal  Justice  Act  appointments  in  that  city.  As  a 
result  of  foundation  support  or  funds  from  work-study  grants  under 
the  Economic  Opportunity  Act,  a  handful  of  students  from  Golden 
Gate  College  of  Law,  the  University  of  San  Francisco  Law  School, 
and  Hastings  College  of  Law  have  worked  full  time  during  the  sum¬ 
mer  hi  the  defender's  office.  Other  students  engaged  in  clinical  pro¬ 
grams  have  worked  in  the  same  office  during  the  school  year.  The 
chief  attorney  advised  us  that  students  working  full  time  during  the 
summer  helped  him,  but  that  students  during  the  school  year  were  a 
hindrance,  because  they  took  up  more  attorneys’  time  than  could  be 
justified  by  the  work  they  produced. 

Montana— The  most  positive  report  on  student  activity  comes  from 
the  District  of  Montana,  where  students  assist  Criminal  Justice  Act 
counsel  during  summers  and  other  school  vacations.  A  grant  to  the 
University  of  Montana  Law  School  from  the  National  Defender 
Project  permits  a  few  top  students  who  have  finished  their  second 
year  to  be  assigned  to  assist  court-appointed  counsel  in  investigative 
work,  primarily  in  cases  arising  on  Indian  reservations.  In  this  wide¬ 
spread  district,  the  site  of  court  and  the  residence  of  court-appointed 
counsel  is  frequently  100  to  400  miles  from  where  the  crime  occurred. 
Students  can  often  do  the  required  investigation  quicker  and  at  less 
cost  than  counsel.  In  appropriate  cases,  the  University  of  Montana 
is  appointed  as  the  investigative  agency  under  subsection  (e),  the 
student  is  assigned  (and  works  without  compensation  but  with  ex¬ 
pense  reimbursement),  and  Criminal  Justice  Act  payment  is  made 
to  the  law  school.  The  chief  judge  describes  the  circumstances  of  ap¬ 
pointment  and  evaluates  the  program  as  follows : 

“I  have  authorized  appointment  and  payment  only  where  I  deemed 
the  investigative  services  necessary,  where  it  has  been  performed 
competently,  and  where  there  is  a  special  reason  for  using  investiga¬ 
tors,  and  where  the  expense  is  less  than  if  performed  by  court-ap¬ 
pointed  counsel. 

“I  have  found  the  students  to  be  very  competent  investigators.  Court- 
appointed  counsel  welcome  their  assistance,  and  I  have  received  many 
favorable  comments,  both  oral  and  written,  from  counsel  who  have 
used  their  services.” 

The  court  does  not  authorize  payment  where  the  student  merely 
joins  counsel  in  making  the  investigation.  Likewise,  no  payments  are 
made  for  legal  research  by  students,  even  though  in  many  cases  the 
research  work  has  been  very  beneficial  to  counsel.  Students  who  have 
assisted  are  permitted  to  sit  at  the  counsel  table  when  a  case  is  tried. 
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B.  Programs  f  unctioning  only  during  the  school  year 

All  the  rest  of  the  10  student  programs  brought  to  our  attention 
function  during  the  school  year. 

Mississippi. — The  University  of  Mississippi  Law  School  has  a  school- 
year  program  financed  by  a  grant  from  the  National  Defender  Proj¬ 
ect.  The  clerk  of  court  sends  the  law  school  a  copy  of  each  order  ap¬ 
pointing  counsel,  and  the  school  writes  a  letter  advising  the  appointed 
attorney  of  the  availability  of  students  to  assist  in  “interviewing  wit¬ 
nesses,  performing  legal  research,  and  doing  any  general  legwork 
necessary  in  the  preparation  of  the  case.”  If  counsel  accepts  the  offer, 
a  student  is  assigned  from  a  group  of  volunteers.  Students  are  paid 
expense  money  from  the  defender  grant,  but  no  compensation;  no 
Criminal  Justice  Act  funds  are  used  for  this  assistance.  In  the  first 
few  months  of  this  new  program,  nine  lawyers  requested  student  assist¬ 
ance,  and  students  interviewed  defendants  and  witnesses  and  com¬ 
pleted  research  memorandums.  The  research  function  is  particularly 
important  in  this  district,  since  many  Criminal  Justice  Act  attorneys 
are  located  in  outlying  areas  and  have  no  access  to  books  essential 
for  Federal  criminal  practice. 

Chicago. — The  most  elaborate  law  student  program  is  that  of  the 
Federal  Defender  Program,  Inc-.,  in  Chicago,  also  financed  by  the 
National  Defender  Project.  Sixty  second-year  law  students,  10  from 
each  of  the  six  Chicago  area  law  schools,  are  assigned  to  appear,  two 
at  a  time,  to  spend  a  day  with  the  duty-day  attorney  who  receives 
Criminal  Justice  Act  appointments.  Insofar  as  the  students  and  at¬ 
torneys  are  willing  and  cooperate,  the  students  then  continue  to  work  on 
investigation,  motions,  and  research  up  through  disposition  of  all 
cases  assigned  on  that  day  (varying  from  0  to  6;  typically  3).  Stu¬ 
dents  receive  no  Criminal  Justice  Act  compensation  or  expense  reim¬ 
bursement  for  this  function. 

Opinions  on  the  success  of  the  Chicago  program  are  varied.  Some 
attorneys  have  complained  that  the  students  failed  to  carry  out  their 
assigned  tasks,  principally  investigation  and  research.  Some  students 
have  lost  interest  and  dropped  out  of  participation  because  they  dis¬ 
liked  research  work  (having  enough  of  this  in  their  formal  law 
studies),  because  the  attorneys  didn't  make  any  use  of  their  services, 
or  because  it  was  boring  to  sit  around  the  courthouse  the  entire  day 
when  the  duty  attorney  received  no  more  than  one  appointment.  In 
contrast,  some  attorneys  have  been  pleased  with  legal  research  or  in¬ 
vestigative  work  done  by  students  and  have  found  it  valuable  to  the 
defense.  Students  who  completed  investigative  assignments  have  testi¬ 
fied  for  the  defense  in  two  cases.  Waiting  periods  that  are  resented 
by  some  students  are  enjoyed  by  others  since  this  gives  them  an  op¬ 
portunity  to  converse  with  the  duty-day  attorney.  Students  who  are- 
lucky  enough  to  be  assigned  to  help  a  Criminal  Justice  Act  attorney 
whose  client  goes  to  trial  (less  than  20  percent  do)  usually  report 
a  stimulating  experience.  In  addition  to  doing  research  and  factual 
investigation,  they  participate  in  conferences  with  the  judge  and  are 
privileged  to  sit  at  the  counsel  table  during  the  trial. 

The  director  of  the  Federal  defender  program  is  making  strenuous 
efforts  to  make  the  program  more  meaningful  for  participating  stu¬ 
dents.  Records  of  upcoming  trials  and  motions  are  being  kept  in  order 
to  supplement  the  duty-day  method  of  student  assignment  in  order  to 


give  students  an  appropriate  variety  of  experience.  To  give  more  stu¬ 
dents  an  opportunity  to  participate  in  a  trial  the  director  is  also  as¬ 
signing  students  to  assist  leading  retained  counsel  in  a  non-Criminal 
Justice  Act  case  in  which  they  are  going  to  trial.  1  he  initial  familiari¬ 
zation  lectures  in  this  program  are  now  being  expanded  into  an  effort 
to  teach  participating  students  some  fundamentals  of  evidence  and 
rules  of  criminal  procedure. 

Thus  far,  the  primary  emphasis  of  the  Chicago  program  has  been 
upon  benefiting  the  participating  students.  Although  some  of  the 
students  have  performed  functions  useful  to  the  defense,  we  are  aware 
of  comparatively  few  instances  where  it  can  be  shown  that  their  par¬ 
ticipation  has  enhanced  the  quality  of  Criminal  Justice  Act  repre¬ 
sentation  in  this  district  in  the  sense  that  they  have  performed  func¬ 
tions  that  counsel  would  have  found  it  impossible  or  highly  incon¬ 
venient  to  perform  or  obtain  for  themselves. 

San  Diego. — Another  student  program  is  conducted  by  the  Federal 
defender  program  of  San  Diego,  also  a  recipient  of  a  National  De¬ 
fender  Project  grant.  Thirty  seniors  from  California  Western  Univer¬ 
sity  and  the  University  of  San  Diego  were  given  lectures  in  criminal 
law  and  assigned  to  assist  certain  appointed  counsel  in  the  defense  of 
Criminal  Justice  Act  cases.  Like  most  other  law  student  participations, 
the  program  sounds  more  valuable  on  paper  than  it  has  worked  in 
practice.  In  its  first  year  it  was  of  little  value  to  law  students  or  to  the 
so-called  “instructor-attorneys.”  Students  were  disappointed  to  find 
that  few  cases  in  the  district  went  to  trial  or  involved  anything  other 
than  a  relatively  routine  plea  bargain  with  no  interesting  problems. 
Attorneys  reported  that  many  students  were  not  seriously  interested 
in  criminal  law  and  soon  lost  interest  when  they  were  asked  to  do  some 
serious  work  on  the  cases.  In  the  second  year  of  its  operation  the  stu¬ 
dent  program  is  reducing  the  number  of  students  to  those  who  have 
a  serious  interest  and  are  willing  to  make  a  definite  time  commit¬ 
ment  to  criminal  law. 

With  the  cooperation  of  the  U.S.  commissioner,  the  Federal  de¬ 
fender  program  of  San  Diego  conducted  an  interesting  experiment 
in  the  summer  of  1967.  Several  defendants  charged  with  a  petty  of¬ 
fense  and  unable  to  afford  counsel  consented  to  having  their  cases 
prepared  and  tried  by  law  students  in  the  district,  working  under  the 
direction  of  a  member  of  the  Federal  defender  staff.  Other  students 
presented  the  case  for  the  prosecution,  working  under  the  direction 
of  an  assistant  U.S.  attorney.  Each  of  the  defendants  was  well  pleased 
with  the  quality  of  representation  by  the  students  at  their  trial,  a  result 
perhaps  assured  by  the  fact  that  the  U.S.  commissioner,  before  whom 
the  cases  were  tried,  gave  the  experiment  his  sympathetic  coopera¬ 
tion.  Since  counsel  are  not  appointed  for  any  petty  offenses  in  this 
district,  and  less  than  1  percent  of  the  defendants  in  petty  offenses 
have  retained  counsel,  the  law  students  were  stepping  into  a  trial  that 
would  otherwise  have  been  held  without  counsel  representing  either 
prosecution  or  defense.  So  far  as  the  defendant  is  concerned,  his  stu¬ 
dent  defenders  would  have  to  be  pretty  hopeless  to  be  worse  than 
nothing.  And  it  is  easv  to  imagine  the  enthusiasm  law  students  have 
for  this  experience.  The  general  applicability  of  such  law  student 
participation  in  petty  offenses  is  probably  directly  related  to  the  num¬ 
ber  of  U.S.  commissioners  who  would  be  willing  to  take  the  extra  time 
that  must  be  involved  in  disposing  of  cases  in  this  manner. 
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Indiana,;  Los  Angeles. — Law  students  have  also  been  used  on  an 
informal  basis  and  to  a  very  limited  extent  in  the  northern  district 
of  Indiana  (Valparaiso  University  and  Notre  Dame  University) 
and  in  the  central  district  of  California  (UCLA  Law  School). 
In  both  places,  appointed  counsel  can  call  on  students  for  assistance, 
but  the  requests  have  seldom  been  made,  and  then  only  for  difficult 
research  programs  that  are  not  likely  to  be  popular  with  students. 

C .  Concluding  suggestions 

Programs  for  using  law  students  can  have  at  least  three  different 
effects  on  Criminal  Justice  Act  defense.  At  one  extreme,  the  students 
can  be  a  positive  hindrance,  taking  attorney’s  time  that  would  other¬ 
wise  be  available  for  productive  work,  and  failing  to  fulfill  assign¬ 
ments  which  the  Criminal  Justice  Act  attorney  has  relied  on  them  to 
complete.  There  is  some  evidence  of  this  effect,  especially  in  programs 
that  have  no  full-time  administrative  supervision  and  some  programs 
operated  during  the  school  year  when  school  demands  prevent  stu¬ 
dents  from  budgeting  efficient  and  reliable  blocks  of  time  to  work 
on  cases.  At  the  opposite  extreme  are  situations  where  students  per¬ 
form  functions  in  Criminal  Justice  Act  defense  that  counsel,  because 
of  distance  or  lack  of  library  resources,  are,  as  a  practical  matter,  un¬ 
able  to  perform  for  themselves.  In  such  instances  it  can  be  said  that 
law  student  assistance  is  likely  to  raise  the  quality  of  Criminal  Jus¬ 
tice  Act  representation.  The  third,  or  middle,  effect  is  where  the  stu¬ 
dent  is  neither  a  hindrance  nor  an  essential  part  of  the  Criminal  Jus¬ 
tice  Act-  defense  team.  So  far  as  we  are  able  to  determine,  most  law 
student  programs  lit  into  this  category.  The  student  may  perform  a 
useful  function,  but  in  most  instances  it  is  not  an  essential  one. 

Law  student  programs  are  just  in  their  infancy.  Particularly  ac¬ 
tive  experimentation  in  Chicago  and  San  Diego  holds  promise  of  de¬ 
monstrating  how  law  students  can  be  involved  in  ways  that  are  both 
valuable  to  them  and  useful — perhaps  even  essential — to  Criminal 
Justice  Act  counsel.  Such  experimentation  can  and  should  be  aided 
by  Criminal  Justice  Act  funds.  The  Montana  practice,  in  which  Crim¬ 
inal  Justice  Act  funds  (for  subsection  (e)  expert  services)  are  paid 
to  the  law  school  for  investigation  performed  by  law  students,  is 
entirely  proper  and  could  be  emulated  elsewhere  if  private  funds 
were  available  for  the  essential  administration  of  the  student  pro¬ 
gram.  And  there  is  no  reason  why  subsection  (e)  funds  cannot  be 
paid  directly  to  law  students  for  investigation  in  circumstances  where 
investigation  is  proper. 

It  is  more  difficult  to  pay  law  students  for  legal  research  (some¬ 
thing  not  done  in  Montana,  nor  in  the  research  project  in  Mississippi) , 
since  this  duplicates  a  function  for  which  counsel  is  appointed. 
Nevertheless,  as  we  have  already  recommended  (see  page  214),  we 
feel  that  subsection  (e)  should  be  interpreted  (or  amended)  to  permit 
payments  to  law  students  at  nominal  rates  ($2  or  $3  per  hour)  for 
legal  research.  We  favor  this  for  three  reasons:  legal  research  by  law 
students  is  essential  in  certain  areas,  and  should  therefore  be  encour¬ 
aged  ;  involving  law  students  in  Criminal  Justice  Act  defense  should 
have  favorable  long-range  effects  on  the  number  of  lawyers  inter¬ 
ested  in  and  qualified  for  Federal  criminal  defense;  and  having  such 
a  resource  for  research  will  probably  encourage  some  Criminal  Jus¬ 
tice  Act  counsel  to  have  research  done  that  would  otherwise  go  un- 
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clone,  thus  increasing  the  quality  of  representation  in  some  cases.  Al¬ 
though  paying  for  law  student  research  under  subsection  (e)  per¬ 
mits  attorneys  to  circumvent  the  statutory  maximum  on  their  com¬ 
pensation  (insofar  as  the  attorney  logs  less  time  because  of  amounts 
paid  to  the  students),  we  do  not  see  this  as  a  disabling  objection  since 
relatively  few  cases  approach  the  statutory  maximum,  and  the 
amounts  paid  to  law  students  at  $2  or  $3  per  hour  on  jobs  approved 
in  advance  by  the  court  under  subsection  (e)  will  be  relatively 
nominal. 

II.  APPEALS  IN  FORMA  PAUPERIS - OVERLAP  WITH  THE  CRIMINAL 

JUSTICE  ACT 

Although  this  study  has  not  concerned  the  operation  of  the  Criminal 
Justice  Act  in  the  courts  of  appeals,  we  do  venture  into  the  subject 
of  criminal  appeals  in  order  to  make  some  observations  about  the  over¬ 
lap  between  the  act  and  prior  legislation  dealing  with  appeals  in  forma 

pauperis. 

A.  The  Criminal  Justice  Act  and  resources  for  appeal 

If  there  were  no  Federal  in  forma  pauperis  appeal  legislation,  the 
Criminal  Justice  Act  would  provide  an  eligible  criminal  defendant 
with  the  necessary  resources  for  an  appeal.  Aside  from  counsel,  this 
would  include : 

(1)  The  cost  of  filing  a  notice  of  appeal  ($5)  ; 

(2)  The  cost  of  transcribing  the  reporter's  notes  of  the  trial 
proceedings  (about  $0.65  per  page)  ; 

(3)  The  cost  of  preparing  and  transmitting  the  record  on  ap¬ 
peal  (about $10)  ; 

(4)  The  cost  of  printing  the  briefs,  records,  and  appendices  on 
appeal,  if  required  (about  $3.50  to  $4  per  page)  ;  and 

(5)  The  fee  for  docketing  the  appeal  in  the  court  of  appeals 
($25). 

All  of  these  costs  would  probably  come  under  subsection  (d)  of  the 
act,  so  that  counsel  who  paid  them  out  of  his  own  pocket  could  obtain 
reimbursement.  Some  of  these  expenditures  would  probably  also  come 
under  subsection  (e),  so  that  if  counsel  obtained  advance  approval,  he 
would  not  have  to  advance  the  cash,  and  the  Treasury  could  pay  these 
items  directly  to  the  persons  performing  the  serivce,  up  to  a  maximum 
of  $300  per  person.  Insofar  as  counsel  paid  and  then  obtained  reim¬ 
bursement  for  filing  and  docketing  fees,  this  would  involve  nonsensi¬ 
cal  bookkeeping  and  administration,  since  he  would  be  making  pay¬ 
ment  into  one  hand  of  the  judicial  system,  and  then  obtaining  reim¬ 
bursement  out  of  another.  The  same  criticism  cannot  be  leveled  at  the 
two  largest  expenditures,  the  cost  of  transcribing  the  reporter’s  notes 
and  the  cost  of  printing  the  briefs  and  records,  since  these  involve  pay¬ 
ments  to  third  persons. 

Despite  the  theoretical  applicability  of  the  Criminal  Justice  Act,  it 
is  rarely  used  to  provide  these  resources  for  appeal  because  the  Federal 
in  forma  pauperis  legislation  provides  a  means  of  avoiding  the  filinir 
fees  and  of  paying  the  other  costs  in  most  instances.  Appellate  counsel 
who  have  failed  to  seek  relief  under  the  in  forma  pauperis  statutes  have 
found  themselves  unable  to  secure  Criminal  Justice  Act  reimbursement 
for  their  expenditures  because  the  expense  was  not  “reasonably  in- 
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curred.”  (Subsection  (e)  advance  approval  would  also  be  withheld  on 
the  ground  that  the  service  sought  would  not  be  “necessary  to  an  ade¬ 
quate  defense  in  his  case  *  *  *.”)  In  addition,  nine  district  court 
Criminal  Justice  Act  plans  specifically  require  that  when  a  convicted 
defendant  has  decided  to  appeal,  his  appointed  attorney  shall  file  the 
notice  of  appeal  and  an  affidavit  for  leave  to  appeal  in  forma  pauperis 
(Kansas,  New  Jersey,  New  Mexico,  northern  Ohio,  northern  Okla¬ 
homa,  western  and  middle  Pennsylvania,  northern  Texas,  and  Virgin 
Islands) . 

Thus,  the  in  forma  pauperis  legislation  is  still  of  paramount  impor¬ 
tance  in  respect  to  appeals  of  persons  eligible  for  benefits  under  the 
Criminal  Justice  Act.  Unfortunately,  its  use  presents  certain  problems. 

B.  The  in  forma  pauperis  legislation 

The  principal  in  forma  pauperis  statute  is  28  U.S.C.  1915,  which 
provides  as  follows : 

“(«)  Any  court  of  the  United  States  may  authorize  the  commence¬ 
ment,  prosecution  or  defense  of  any  suit,  action  or  proceeding,  civil 
or  criminal,  or  appeal  therein,  without  prepayment  of  fees  and  costs 
or  security  therefor,  by  a  person  who  makes  affidavit  that  he  is  unable 
to  pay  such  costs  or  give  security  therefor.  Such  affidavit  shall  state 
the  nature  of  the  action,  defense  or  appeal  and  affiant’s  belief  that  he 
is  entitled  to  redress. 

“An  appeal  may  not  be  taken  in  forma  pauperis  if  the  trial  court 
certifies  in  writing  that  it  is  not  taken  in  good  faith. 

“(5)  In  any  civil  or  criminal  case  the  court  may,  upon  the  filing 
of  like  affidavit,  direct  that  the  expense  of  printing  the  record  on 
appeal,  if  such  printing  is  required  by  the  appellate  court,  be  paid  by 
fhe  United  States,  and  the  same  shall  be  paid  when  authorized  by  the 
Director  of  the  Administrative  Office  of  the  United  States  Courts. 

“(c)  The  officers  of  the  court  shall  issue  and  serve  all  process,  and 
perform  all  duties  in  such  cases.  Witnesses  shall  attend  as  in  other  cases, 
and  the  same  remedies  shall  be  available  as  are  provided  for  by  law 
in  other  cases.”  [Subsections  (d)  and  (e)  of  section  1915  are  not  rele¬ 
vant  for  this  purpose.] 

If  a  criminal  defendant  made  an  affidavit  that  he  was  “unable  to 
pay  such  costs  or  give  security  therefor,”  section  1915  would  dispense 
with  the  need  for  paying  filing  and  docketing  fees  and  the  fee  for  pre¬ 
paring  the  record  on  appeal,  and  it  would  provide  for  payment  of 
the  costs  of  printing  the  record,  if  required.  In  practice,  the  cost-  of 
printing  the  record  (as  well  as  the  cost  of  printing  briefs)  is  being 
dispensed  with  by  appellate  court  rules  that  permit  duplicated  copies 
of  typewritten  briefs  and  records  where  the  appellant  shows  his  in¬ 
ability  to  afford  printing.  E.g.,  D.C.  Cir.  Rule  18(a)  ;  Second  Cir.  Rule 
15(a)  :  Fifth  Cir.  Rule  26(a).  1965  Administrative  Office  Report  75- 
76. Uniform  rules  to  this  effect  are  being  proposed.  See  Stern,  “Changes 
in  the  Federal  Appellate  Rules,”  41  F.R.D.  297,  308-4  (1967). 

The  onlv  appeal  cost  not  treated  by  section  1915  is  the  cost  of  tran¬ 
scribing  the  reporter's  notes  of  the  court  proceedings.  That  cost  is  the 
subject  of  a  special  provision  in  the  Court  Reporter's  Act,  28  U.S.C. 
§  753(f)  : 

“(f)  Each  reporter  may  charge  and  collect  fees  for  transcripts  re¬ 
quested  by  the  parties,  including  the  United  States,  at  rates  prescribed 
by  the  court  subject  to  the  approval  of  the  Judicial  Conference  *  *  *. 
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Fees  for  transcripts  furnished  in  criminal  or  habeas  corpus  proceed¬ 
ings  to  persons  allowed  to  sue,  defend,  or  appeal  in  forma  pauperis 
shall  be  paid  by  the  United  States  out  of  money  appropriated  for  that 
purpose  *  * 

This  legislation  furnishes  a  transcript  for  a  person  “allowed  to  sue, 
defend,  or  appeal  in  forma  pauperis an  obvious  reference  to  section 
1915.  Even  though  a  defendant  is  eligible  under  the  Criminal  Justice 
Act,  he  uses  this  provision  to  obtain  his  transcript  for  appeal,  with 
one  exception.  Since  the  Court  Reporter  Act  only  applies  to  the  dis¬ 
trict  courts,  appellants  from  the  District  of  Columbia  Court  of  General 
Sessions  must  use  the  Criminal  Justice  Act  to  obtain  payment  for  their 
trial  transcripts. 

C .  Problems  of  overlap  between  in  forma  pauperis  legislation  and  the 
Criminal  Justice  Act 

The  use  of  the  in  forma  pauperis  legislation  to  facilitate  appeals  by 
the  Criminal  Justice  Act  appellants  presents  special  problems  because 
the  terms  of  the  in  forma  pauperis  legislation  require  additional  docu¬ 
mentation  and  also  because  they  seem  intended  to  apply  to  a  smaller 
class  of  appellants  than  the  Criminal  Justice  Act.  The  group  included 
in  in  forma  pauperis  legislation  is  comparatively  smaller  because  this 
legislation  includes  more  stringent  eligibility  requirements,  and  also 
because  it  incorporates  a  screening  requirement  designed  to  exclude 
unmeritorious  appeals. 

1.  Eligibility  standard, 

Section  1915  is  titled  “Proceedings  in  forma  pauperis,”  and  it  refers 
to  persons  “unable  to  pay  such  costs  *  *  Section  753  refers  to 
persons  “allowed  to  sue,  defend,  or  appeal  in  forma  pauperis  *  * 
Because  of  this  language,  and  for  reasons  of  history  and  tradition, 
both  statutes  have  been  read  as  specifying  the  standard  of  poverty 
or  indigency.  As  shown  earlier,  the  Criminal  Justice  Act  deliberately 
omits  these  old  standards  and  specifies  the  more  generous  standard 
of  persons  “unable  to  obtain  an  adequate  defense.”  Thus,  at  least  in 
theory,  there  is  a  group  of  defendants  eligible  for  appointment  of 
counsel,  reimbursement  of  expenses,  and  provision  of  other  services 
under  the  Criminal  Justice  Act  who  would  be  unable  to  qualify  for 
the  benefits  of  section  1915. 

So  far  as  we  are  aware,  the  difference  exists  only  in  theory.  What 
seems  to  be  happening  in  practice  is  that  defendants  found  to  be  eligible 
under  the  Criminal  Justice  Act  are  assumed  to  qualify  for  the  benefits 
of  section  1915.  At  least  as  to  the  Criminal  Justice  Act  defendants 
district  judges  are  substituting  the  Criminal  Justice  Act  eligibility 
standard  for  the  test  set  out  in  section  1915.  While  it  is  easy  to  agree 
with  a  more  generous  standard  for  section  1915  appeals  now  that 
Congress  has  made  its  will  known  more  recently  through  the  Criminal 
Justice  Act,  it  is  preferable  to  amend  section  1915  to  substitute  the  new 
Criminal  Justice  Act  standard  of  eligibility  for  the  old  standard  of 
poverty  or  indigency.  By  that  means,  the  benefits  of  the  reform  would 
also  be  available  to  poor  civil  litigants  and  to  criminal  appellants  who 
had  not  applied  for  Criminal  Justice  Act  benefits. 

2.  Careening  requirements 

Unlike  the  Criminal  Justice  Act,  section  1915(a)  has  a  provision 
that  is  intended  to  screen  out  certain  appeals : 
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“An  appeal  may  not  be  taken  in  forma  pauperis  if  the  trial  court 
certifies  in  writing  that  it  is  not  taken  in  good  faith. 

The  trouble  caused  by  this  provision  is  detailed  in  (' oppedge  v. 
United  States ,  369  U.S.  438  ( 1962) .  The  Supreme  Court  had  previously 
ruled  that  a  defendant  who  had  been  given  a  bad  faith  certificate  must 
be  provided  counsel  and  a  portion  of  the  record  in  order  to  challenge 
that  determination  and  seek  an  in  forma  pauperis  authorization  from 
the  court  of  appeals.  Johnson  v.  United  States ,  352  U.S.  565  (1957). 
This  meant  that  when  the  district  judge  issued  a  certificate  of  bad  faith 
the  defendant  was  still  entitled  to  one  trip  to  the  court  of  appeals  as 
a  matter  of  routine.  If  the  defendant  won  that  preliminary  skirmish, 
as  he  frequently  did,  he  merely  gained  the  privileges  extended  in  the 
in  forma  pauperis  legislation;  a  separate  appeal  on  the  merits  would 
follow  in  due  course.  In  the  Coppedge  case,  the  Supreme  Court  sought 
to  remedy  this  situation  by  reducing  the  circumstances  in  which  the 
district  judge  would  issue  the  statutory  certificate  of  bad  faith. 
A  defendant  should  have  an  in  forma  pauperis  appeal  under  28  U.S.C. 
section  1915,  the  Court  held,  unless  his  appeal  was  so  lacking  in  merit 
that  the  Court  would  dismiss  it  on  the  Government’s  motion  if  it  had 
been  docketed  and  the  record  had  been  provided  as  a  nonindigent 
appeal.  369  U.S.  at  448.  The  concurring  opinion  of  Justice  Stewart,  in 
which  Justice  Brennan  joined,  would  have  gone  even  further: 

“It  is  a  serious  imposition  upon  appointed  counsel  to  require  dis¬ 
sipation  of  energy  and  time  in  preliminary  skirmishing.  Moreover, 
the  delay  occasioned  by  this  extended  interim  proceeding  is  itself  of¬ 
fensive  to  the  ideal  of  speedy  administration  of  criminal  justice  *  *  *. 

‘‘This  suggests  that  each  court  of  appeals  might  wel  1  consider 
whether  its  task  could  not  be  more  expeditiously  and  responsibly 
performed  by  simply  granting  applications  to  appeal  from  criminal 
convictions  in  forma  pauperis  as  a  matter  of  course,  and  appointing 
counsel  to  brief  and  argue  each  case  on  the  merits.  The  Government 
would  then  be  free  in  any  case  to  file  before  argument  a  motion  to  dis¬ 
miss  the  appeal  as  frivolous,  as  every  appellee  is  always  free  to  do.” 
369  U.S.  at  457^58. 

Whether  because  fewer  district  judges  issue  bad  faith  certificates 
(as  the  majority  suggested)  or  because  courts  of  appeal  routinely 
overturn  such  certificates  and  grant  in  forma  pauperis  appeals  (as  the 
concurring  opinion  proposed),  it  is  difficult  to  say,  but  the  Adminis¬ 
trative  Office  advises  that  the  problem  of  the  dual  appeal  subsided 
after  the  Coppedge  decision.  This  is  fortunate,  since  the  use  of  a  screen¬ 
ing  process  for  this  class  of  appeal,  but  not  for  paid  appeals,  could  well 
be  found  unconstitutional,  especially  since  the  Supreme  Court  has  in¬ 
dicated  that  “no  a  priori  justification  can  be  found  for  considering 
them  [in  forma  pauperis  appeals]  as  a  class,  to  be  more  frivolous  than 
those  in  which  costs  have  been  paid.”  Coppedge  v.  United  States ,  369 
U.S.  438,  449  (1962).  Screening  limited  only  to  indigent  appeals  has 
already  been  upset  in  a  significant  number  of  Supreme  Court  cases. 
Eskridge  v.  Washington ,  357  U.S.  214  (1958)  (trial  judge  screening 
as  to  transcripts)  ;  Lane  v.  Brown ,  372  U.S.  477  (1963)  (public  de¬ 
fender  screening  as  to  transcripts)  ;  Douglas  v.  California ,  372  U.S. 
353  ( 1963)  ( appellate  court  screening  as  to  counsel)  J 


1  A  new  type  of  screening  practice  is  now  being  developed  in  one  circuit  for  determining 
those  cases  in  which  Criminal  Justice  Act  counsel  will  be  relieved  of  the  obligation  of  pre¬ 
paring  a  petition  for  certiorari  to  the  U.S.  Supreme  Court.  United,  States  v.  Williams,  379 
F.  2d  319  (2d  Cir.  1967). 
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The  Allen  committee  report  gives  lengthy  consideration  to  the 
content  and  administration  of  the  in  forma  'pauperis  screening  re¬ 
quirement.  The  Committee  felt  that  the  certificate  of  bad  faith  was  of 
questionable  validity  because  it  discriminated  against  the  poor.  In 
addition,  the  committee  found  that  in  practical  administration  the 
requirement  consumed  great  time  and  effort  of  counsel  and  court,  was 
productive  of  considerable  delays,  and,  on  the  whole,  was  not  effective 
for  screening  purposes.  Poverty  and  the  Administration  of  Federal 
Criminal  Justice  92-115  (1963) .  We  concur.  The  requirement  seems  to 
have  withered  in  practice.  This  is  a  case  where  Congress  should  con¬ 
form  the  statute  to  the  practice. 

If  the  screening  requirement  of  28  U.S.C.  1915  has  been 
abolished  in  practice,  then  there  is  no  difference  between  section  1915 
and  the  Criminal  Justice  Act  in  respect  to  screening  for  unmeritorious 
appeals.  To  the  extent  that  a  screening  requirement  remains,  then 
there  may  be  cases,  at  least  in  theory,  where  a  defendant  who  meets  the 
eligibility  requirements  of  in  forma  pauperis  may  have  to  obtain  his 
appeal  costs  under  the  Criminal  Justice  Act  because  section  1915  bene¬ 
fits  have  been  denied  him  on  the  ground  that  his  appeal  is  frivolous. 
If  the  Coppedge  standard  of  frivolity  was  properly  applied  in  such  a 
case,  then  once  the  Criminal  Justice  Act  appeal  is  docketed  it  should 
be  dismissed  as  frivolous.  But  there  is  nothing  in  the  Criminal  Justice 
Act  to  prevent  its  being  taken  initially.  This  contrast  shows  a  small 
lack  of  harmony  in  the  two  provisions,  but  it  is  largely  formal.  There 
would  be  little,  if  any,  difference  in  practice.  If  the  contrast  is  to  be 
eliminated,  it  should  be  accomplished  by  eliminating  the  screening 
requirement  in  section  1915,  not  by  writing  this  complication  into  the 
Criminal  J ustice  Act. 

3.  In  forma  pauperis  papemoork 

The  final  difference  between  the  Criminal  Justice  Act  and  the  pro¬ 
cedures  under  28  U.S.C.  1915  is  in  the  amount  and  kind  of  paperwork. 
Even  though  an  appellant  has  been  found  eligible  under  the  Criminal 
Justice  Act,  and  has  Criminal  Justice  Act  counsel,  section  1915  still 
requires  that  he  file  an  “affidavit  that  he  is  unable  to  pay  such  costs  or 
give  security  therefor.  Such  affidavit  shall  state  the  nature  of  the 
action,  defense  or  appeal  and  affiant’s  belief  that  he  is  entitled  to 
redress.” 

This  dual  paperwork — Criminal  Justice  Act  forms,  plus  in  forma 
pauperis  affidavits — is  confusing  to  counsel  who  have  not  handled 
many  appeals,  and  burdensome  to  court  administrators.  But  it  is  nec¬ 
essary,  as  the  law  now  stands,  since  the  section  1915  waivers  of  fees 
and  section  753  payment  of  reporter’s  costs  are  available  only  on  filing 
an  affidavit  of  indigency  accompanied  by  an  order  of  court,  and  the 
existing  Criminal  Justice  Act  forms  do  not  meet  this  requirement. 

An  ingenious  clerk  in  the  District  Court  for  the  District  of  Colum¬ 
bia  devised  a  field  expedient  that  reduces  the  paperwork  for  a  Criminal 
Justice  Act  appellant’s  in  forma  pauperis  appeal.  That  court  uses 
the  long- form  affidavit  of  financial  status  (Criminal  Justice  Act 
form  3).  After  a  defendant  has  signed  this  form  at  the  beginning 
of  proceedings  in  the  district  court,  this  clerk  puts  the  form  in  a 
typewriter  and  adds  the  underlined  words  so  that  the  form’s  title 
is  changed  to : 
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AFFIDAVIT  OF  IN  FORMA  PAUPERIS  AND  OF  FINANCIAL  STATUS 

The  clerk  also  types  in  the  following  at  the  bottom  of  the  form : 

"Let  the  defendant  proceed  without  prepayment  of  costs. 

Judge.” 

The  form  is  then  signed  by  the  judge  and  submitted  to  the  Admin¬ 
istrative  Office,  in  the  same  manner  as  any  Criminal  Justice  Act  form. 
As  amended,  the  form  satisfies  both  the  requirements  of  the  Criminal 
Justice  Act  and  sections  1915  and  753,  and  is  accepted  by  the  Admin¬ 
istrative  Office  for  the  purpose  of  disbursing  funds  and  waiving  costs 
under  all  three  statutes.  Although  this  procedure  eliminates  the  need 
for  separate  in  forma  pauperis  documentation  and  filing,  it  still  in¬ 
volves  hours  of  extra  typing  and  routing  of  forms  in  a  large  district, 
such  as  District  of  Columbia.  The  complaints  of  the  overworked  clerk’s 
office  are  loud  and  clear. 

D.  Conclusion  and  recommendations 

The  problems  discussed  in  this  section  could  be  resolved  in  large 
part  by  administrative  changes,  but  total  reform  would  require 
statutory  amendment. 

1.  Administrative  changes 

Eligibility. — Although  the  eligibility  standards  differ  in  theory, 
they  may  be  equivalent  in  practice.  An  administrative  measure  to 
insure  the  application  of  identical  standards  as  to  fees  collected  in  the 
district  court  is  discussed  just  below. 

Screening. — As  pointed  out  above,  the  screening  requirement  on 
in  forma  pauperis  appeals  has  been  effectively  eliminated  by  judicial 
decision  and  practice. 

Paperwork. — The  paperwork  problem  could  be  resolved  by  amend¬ 
ing  the  Criminal  Justice  Act  eligibility  forms  (1,  2,  and  3)  so  that 
their  execution  would  satisfy  both  the  Criminal  Justice  Act  and  the 
in  forma  pauperis  legislation.  This  should  be  done  immediately. 

A  further  simplification  of  paperwork,  which  involves  only  fees 
collected  by  the  district  court,  has  been  adopted  by  the  District  Court 
for  the  Northern  District  of  Illinois.  In  a  general  order  dated  June  16, 
1967,  which  is  for  the  stated  purpose  of  further  implementing  the 
Criminal  Justice  Act  and  the  plan  of  that  district,  the  court  ordered : 

“That  whenever  in  any  case  in  which  an  order  appointing  counsel 
may  be  entered  by  any  judge  of  this  court  a  notice  of  appeal  may 
thereafter  be  filed  and  it  becomes  necessary  to  certify  the  record 
thereof  to  the  U.S.  Court  of  Appeals,  the  clerk  shall  without  further 
order  prepare  and  certify  the  record  of  the  case  without  charge  to 
the  defendant  of  the  usual  fees  for  such  service.” 

If  district  courts  generally  adopted  such  orders,  and  if  courts  of 
appeal  similarly  waived  the  docketing  fees  for  Criminal  Justice  Act 
appellants,  this  would  dispense  with  the  need  for  filing  an  in  forma 
pauperis  affidavit  or  issuing  a  court  order  to  dispense  with  filing  and 
docketing  fees  and  fees  for  preparing  and  transmitting  the  record 
on  appeal  for  Criminal  Justice  Act  appellants.  But  it  would  still  be 
necessary — as  it  is  in  the  northern  district  of  Illinois — to  file  the  in 
forma  pauperis  affidavit  and  have  an  order  of  court  to  pay  the  report¬ 
er’s  fee  for  transcribing  and  furnishing  a  copy  of  the  proceedings. 
Reform  of  that  practice  requires  change  of  the  Criminal  Justice  Act 
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forms,  as  suggested  above,  or  the  stautory  amendment  suggested 
hereafter. 

2.  Statutory  reform 

(i a)  Eligibility. — Sections  1915  and  753  should  be  amended  to  de¬ 
lete  reference  to  “in  forma  pauperis”  and  to  insert  the  same  eligibility 
standard  as  the  Criminal  Justice  Act,  at  least  as  to  persons  found 
eligible  under  the  Criminal  Justice  Act.  Alternatively,  the  Criminal 
Justice  Act  should  be  amended  to  extend  the  same  benefits  afforded 
by  sections  1915  and  753  to  all  appellants  who  have  complied  with 
the  requirements  of  the  Criminal  Justice  Act. 

( b )  Screening. — The  provisions  in  section  1915  and  753  that  are 
intended  to  screen  out  unmeritorious  appeals  should  be  repealed. 
Future  screening  should  be  on  the  same  basis  as  with  paid  appeals:  a 
motion  to  dismiss  if  the  appeal  is  frivolous. 

(c)  Paperwork. — An  amendment  should  delete  the  requirement  that 
persons  who  have  satisfied  the  requirements  of  the  Criminal  Justice 
Act  should  have  to  submit  separate  documentation  to  obtain  the  bene¬ 
fits  of  sections  753  and  1915. 

ADDENDUM 

On  December  4,  1967,  just  as  this  study  was  being  concluded,  the 
U.s.  Supreme  Court  Issued  the  Federal  Rules  of  Appellate  Procedure, 
to  become  effective  July  1,  1968,  unless  sooner  abrogated  by  Congress. 
(18  U.S.C.  sec.  3771;  28  U.S.C.  secs.  2072,  2075.)  Rule  24(a),  which 
treats  the  problem  of  overlap  between  section  1915  and  the  Criminal 
Justice  Act,  reads  as  follows : 

PROCEEDINGS  IN  FORMA  PAUPERIS 

“  (a)  Leave  to  Proceed  on  Appeal  in  Forma  Pauperis  f  rom  District 
Court  to  Court  of  Appeals. — A  party  to  an  action  in  a  district  court 
who  desires  to  proceed  on  appeal  in  forma  pauperis  shall  file  in  the 
district  court  a  motion  for  leave  so  to  proceed,  together  with  an 
affidavit  showing,  in  the  detail  prescribed  by  Form  4  of  the  Appendix 
of  Forms,  his  inability  to  pay  fees  and  costs  or  to  give  security  there¬ 
for,  his  belief  that  he  is  entitled  to  redress,  and  a  statement  of  the 
issues  which  he  intends  to  present  on  appeal.  If  the  motion  is  granted, 
the  party  may  proceed  without  further  application  to  the  court  of 
appeals  and  without  prepayment  of  fees  or  costs  in  either  court  or 
the  giving  of  security  therefor.  If  the  motion  is  denied,  the  district 
court  shall  state  in  writing  the  reasons  for  the  denial. 

“Notwithstanding  the  provisions  of  the  preceding  paragraph,  a 
party  who  has  been  permitted  in  an  action  in  the  district  court  in 
forma  pauperis ,  or  who  has  been  permitted  to  proceed  there  as  one 
who  is  financially  unable  to  obtain  an  adequate  defense  in  a  criminal 
case,  may  proceed  on  appeal  in  forma  pauperis  without  further  author¬ 
ization  unless,  before  or  after  the  notice  of  appeal  is  filed,  the  district 
court  shall  certify  that  the  appeal  is  not  taken  in  good  faith  or  shall 
find  that  the  party  is  otherwise  not  entitled  so  to  proceed,  in  which 
event  the  district  court  shall  state  in  writing  the  reasons  for  such  cer¬ 
tification  or  finding. 

“If  a  motion  for  leave  to  proceed  on  appeal  in  forma  pauperis  is 
denied  by  the  distirct  court,  or  if  the  district  court  shall  certify  that 
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the  appeal  is  not  taken  in  good  faith  or  shall  find  that  the  party  is 
otherwise  not  entitled  to  proceed  in  fonna  pauperis ,  the  clerk  shall 
forthwith  serve  notice  of  such  action.  A  motion  for  leave  so  to  pro¬ 
ceed  may  be  filed  in  the  court  of  appeals  within  30  days  after  service 
of  notice  of  the  action  of  the  district  court.  The  motion  shall  be  ac¬ 
companied  by  a  copy  of  the  affidavit  filed  in  the  district  court,  or  by  t he 
affidavit  prescribed  by  the  first  paragraph  of  this  subdivision  if  no 
affidavit  has  been  filed  in  the  district  court,  and  by  a  copy  of  the  state¬ 
ment  of  reasons  given  by  the  district  court  for  its  action.’" 

'This  rule  should  eliminate  duplicate  paperwork,  since  a  defendant 
•‘who  has  been  permitted  to  proceed  there  as  one  who  is  financially 
unable  to  obtain  an  adequate  defense  in  a  criminal  case"  (an  obvious 
reference  to  the  Criminal  Justice  Act)  “may  proceed  on  appeal  in 
fonna  pauperis  without  further  authorization"  unless  the  district  court 
certifies  that  the  appeal  is  not  taken  in  good  faith.  The  language  just 
quoted  preserves  the  screening  mechanism,  at  least  in  theory.  The 
problem  of  the  different  eligibility  requirements,  like  the  problem  of 
duplicate  paperwork,  is  eliminated  by  qualifying  the  Criminal  Jus¬ 
tice  Act  defendant,  ipso  facto,  for  the  benefits  of  the  in  fonna  pauperis 
legislation. 

The  new  rule  will  accomplish  each  of  the  administrative  changes 
we  have  suggested.  Our  suggested  statutory  changes  remain  appro¬ 
priate,  but  less  pressing. 
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APPENDIX 


This  appendix  contains  a  discussion  of  some  stat  istics  relating  to  the 
total  amount  of  Criminal  Justice  Act  disbursements,  the  type  and  dis¬ 
position  of  various  categories  of  crimes  in  the  district  courts,  the  aver¬ 
age  Criminal  Justice  Act  disbursements  for  each  category  of  crime, 
and  the  average  disbursements  per  district  for  the  11  highest  and  11 
lowest  districts.  The  last  part  contains  information  about  the  question¬ 
naires  sent  to  Criminal  Justice  Act  panel  lawyers  and  U.S.  attorneys  in 
the  course  of  the  study. 

This  appendix  is  respectfully  dedicated  to  judges  who  are  not 
allergic  to  statistics. 

I.  DISBURSING  ARRANGEMENTS  AND  TOTAL  COSTS  OF  CRIMINAL  JUSTICE  ACT 

REPRESENTATION 


The  Administrative  Office  of  U.S.  Courts,  which  is  the  central  dis¬ 
bursing  authority  for  all  Criminal  Justice  Act  vouchers  for  compensa¬ 
tion  or  reimbursement,  compiles  its  disbursement  records  according 
to  the  fiscal  year  in  which  counsel  was  appointed.  If  counsel  was 
appointed  on  or  prior  to  June  80,  1966,  for  example,  the  disbursements 
with  respect  to  that  defendant  will  appear  with  the  figures  for  fiscal 
1966,  regardless  of  when  the  voucher  or  vouchers  are  paid.  The  figures 
set  out  below  are  for  all  vouchers  paid  through  June  30,  1967,  on  ap¬ 
pointments  made  during  fiscal  1966.  Fiscal  1966  is  used  since  it  is  the 
only  fiscal  year  for  which  relatively  complete  figures  are  available. 
(As  of  September  30,  1967,  only  about  60  percent  of  the  fiscal  1967 
appointments  had  been  concluded  and  paid.) 

Over  80  percent  of  the  fiscal  1966  appointments  had  been  paid  by 
June  30,  1967.  Of  those  appointments  remaining  unpaid,  about  half 
represented  cases  in  which  attorneys  had  waived  compensation  (8  per¬ 
cent)  ,  or  their  appointments  had  been  terminated  (1  percent),  and  the 
other  half  represented  cases  in  which  claims  are  still  outstanding  (10 
percent).  While  the  fiscal  1966  figures  are  more  complete  and  repre¬ 
sent  a  better  cross  section  of  the  various  types  and  lengths  of  cases, 
they  can  be  expected  to  increase  somewhat  in  absolute  amount  and 
probably  also  in  average  disbursement  per  case  as  this  remaining  10 
percent  of  outstanding  vouchers  are  paid.  The  average  disbursement, 
one  should  bear  in  mind,  is  the  average  disbursement  on  cases  where 
counsel  is  paid.  The  overall  average  disbursement  of  all  cases  in  which 
counsel  was  appointed  would  be  somewhat  lower  since  it  would  include 
zero  disbursements  for  the  8  percent  of  appointments  where  counsel 
waived  their  compensation. 

The  net  disbursements  paid  for  12,998  defendants  for  whom  counsel 
were  appointed  in  district  courts  and  courts  of  appeal  was  as  follows : 

(283) 
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Disbursements  through  June  SO,  1967,  for  12,998  Criminal  Justice  Act  cases 
in  all  district  courts  anA  courts  of  appeal,  fiscal  1966  ( comprising  81  percent 
of  the  cases  in  which  counsel  were  appointed  in  fiscal  1966 ) 


District  courts,  12,578  defendants : 

Compensation  for  attorneys _ $1,  592,  538 

Expenses  of  attorneys _  42,  943 

Investigative,  expert  and  other  services _  24,  624 

Less  reimbursements  received  from  defendants _  —11.  061 


Total  net  disbursement  for  district  court  representation  (.$131 

average  disbursement  per  defendant) _  1,  649.  044 


Courts  of  appeal,  411  defendants : 

Compensation  for  attorneys _  137,  961 

Expenses  of  attorneys _  14.  267 


Total  disbursement  for  court  of  appeals  representation  ($370 

average  disbursement  per  defendant) _  152,228 


Total  disbursement  for  12,998  defendants  in  district  courts 

and  courts  of  appeal  ($139  average  disbursement  per  case) _  1,  801.  273 

Plus  costs  of  transcripts _  189,  113 

Plus  printing  of  records  in  Supreme  Court _  7,  879 


Total  disbursement  through  June  30,  1967.  for  fiscal  1966 _  1.  998.  265 


Source:  Administrative  Office  Report  to  Judicial  Conference  Committee  To  Implement  the 
Criminal  Justice  Act.  Aug.  S,  1967. 

If  the  1,634  outstanding  appointments  have  the  same  average  cost 
per  case  as  the  12,998  appointments  already  paid,  then  the  total 
disbursements  for  all  Criminal  Justice  Act  representation  for  appoint¬ 
ments  made  in  fiscal  1966  would  be  about  $2,250,000.  Since  the  act 
did  not  take  effect  until  August  20,  1965,  there  were  only  about  10 
months  operation  of  the  act  in  fiscal  1966.  At  this  rate  the  annual  cost 
for  a  12-month  year  would  be  about  $2,700,000.  The  cost  in  future 
years  will  be  higher  because  of  the  increased  use  of  the  act  that  is 
bound  to  result  as  defendants  and  lawyers  become  better  acquainted 
with  its  provisions. 

The  total  number  of  defendants  for  whom  counsel  were  appointed 
in  fiscal  1967  Avas  21,835,  an  increase  of  40  percent  over  the  rate  of 
appointment  in  the  10  months  of  fiscal  1966.  As  of  September  30, 
1967,  just  60  percent  of  the  fiscal  1967  appointments  had  been  paid, 
and  the  total  disbursements  had  been  approximately  $1,676,000.  with 
an  aA’erage  disbursement  per  case  of  $110.  The  higher  cost  cases  are 
vet  to  come,  since  the  cases  already  paid  would  tend  to  be  those  disposed 
of  with  greater  dispatch  and  hence  those  having  lower  total  disburse¬ 
ments  than  the  expected  overall  aArerage.  Average  total  disbursements 
per  district  are  set  out  later. 

II.  STATISTICS  ON  THE  TYRE  AND  DISPOSITION  OF  CRIMINAL  CASES  IN 

DISTRICT  COURTS 

Before  examining  data  on  the  variations  among  districts  in  the 
total  average  cost  per  case,  it  will  be  helpful  to  examine  statistics 
demonstrating  the  dissimilarities  among  various  districts  in  the  type 
of  criminal  cases  on  their  dockets.  This  is  important  since  the  degree 
°f  skill  and  experience  required  to  conduct  an  adequate  criminal  de¬ 
fense  and  (lie  amount  of  necessary  resources  other  than  counsel  can 
vary  markedly  from  one  type  of  crime  to  another.  The  likelihood  of 
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disposition  by  guilty  plea  and  the  probable  length  of  trial  are  also 
subject  to  great  variation  from  crime  to  crime,  with  obvious  impact 
upon  the  total  cost  of  defense.  Some  nationwide  figures  on  these 
background  subjects  will  now  be  reviewed,  after  which  we  will 
examine  some  figures  on  total  disbursements  for  various  categories 
of  crimes  and  then  some  district -by- district  figures  on  average  dis¬ 
bursements  per  case  under  the  Criminal  Justice  Act. 

A.  Cases  on  the  criminal  docket 

The  Administrative  Office  of  the  U.S.  Courts  groups  crimes  into 
various  categories.  The  following  table  contains  the  11  largest  cate¬ 
gories  (other  than  miscellaneous  crimes)  in  terms  of  the  number  of 
criminal  cases  commenced  during  fiscal  1966 : 

NUMBER  OF  CRIMINAL  CASES  COMMENCED  IN  THE  U.S.  DISTRICT  COURTS  IN  11  MAJOR  CATEGORIES  DURING 

THE  FISCAL  YEAR  ENDING  JUNE  30,  1966 


Numbsrof  Percent  of 

Crime  category  Composition  of  category »  cases  total  cases 

commenced 


1.  Auto  theft _ 5,011  17 

2.  Forgery _ _ _ Postal  forgery  (about  5  percent);  other  forgery  (about  3,411  11 

55  percent);  transportation  of  forged  securities 
(about  30  percent);  counterfeiting  (about  10  per¬ 
cent). 

3.  Immigration  laws _ 3,166  11 

4.  Liquor,  internal  revenue . . . 2,564  9 

5.  Fraud _  Income  tax  (about  20  percent);  postal  (about  20  per-  2,511  9 

cent);  lending  institutions  (about  10  percent); 
other  fraud  (about  50  percent). 

6.  Larceny _ _ _ Interstate  shipments  (about  30  percent);  postal  (about  2,451  8 

30  percent);  other  U.S.  property  (about  20  percent); 
transportation  of  stolen  property,  bank,  and  miscel¬ 
laneous  (about  20  percent). 

7.  Narcotics . .  Marihuana  Tax  Act  (about  30  percent);  border  regis-  2,077  7 

tration  (about  10  percent);  other  (about  60  percent). 

8.  Embezzlement . . Bank  (about  40  percent);  postal  (about  40  percent);  1,276  4 

other  (about  20  percent). 

9.  Robbery . . All  bank  robbery,  except  about  5  percent  postal  and  903  3 

other. 

10.  Burglary. . . Postal  (about  30  percent);  bank  (about  20  percent);  527  2 

interstate  shipments  (about  10  percent);  other 
(about  40  percent). 

11.  Assault . . . . . . . .  469  2 


Total . . . . . . . . . .  24,336  82 


1  Taken  from  proportions  of  criminal  defendants  disposed  of,  1966  Administrative  Office  report  220-22. 

Source:  1966  Administrative  Office  Report  214-15. 

The  11  categories  in  this  table  account  for  82  percent  of  the  29,729 
criminal  cases  commenced  in  fiscal  1966.  The  remaining  18  percent 
consist  of  homicide  and  sex  offenses,  civil  rights,  miscellaneous  gen¬ 
eral  offenses  slicIt  as  escape,  extortion,  gambling  and  weapons,  and 
violations  of  special  Federal  statutes  such  as  motor  carrier,  selective 
service,  food  and  drug,  migratory  bird,  and  antitrust  laws. 

Five  of  the  crimes  in  the  table,  auto  theft,  forgery,  fraud,  larceny, 
and  embezzlement,  are  spread  over  the  various  districts  roughly  in 
proportion  to  these  districts’  total  volume  of  criminal  business,  al¬ 
though  some  districts  may  have  an  unusually  large  proportion  (though 
a  small  absolute  number)  of  one  category,  frequently  auto  Theft.  A 
sixth  category,  burglary,  is  also  spread  evenly  except  that  the  District 
of  Columbia  had  an  extraordinarily  high  proportion  of  the  total  be¬ 
cause  that  district  court  must  handle  burglaries  that  would  be  pro¬ 
secuted  in  State  courts  in  other  districts. 
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The  five  other  categories  are  concentrated  in  a  few  districts.  In 
considering  what  is  to  follow  it  may  be  helpful  to  recall  that  there  are 
91  Federal  districts  and  useful  to  know  that  the  eight  largest  districts 
in  terms  of  total  criminal  cases  commenced  in  fiscal  1966  had  35  per¬ 
cent  of  the  national  total.  Listed  in  order  of  size  these  largest  districts 
were  southern  California  (2,833) %  western  Texas  (1,753),  District  of 
Columbia  (1,441),  southern  Texas  (1,173),  southern  New  York 
(1,058),  northern  California  (780),  northern  Illinois  (713),  and  Ari¬ 
zona  (691).  1966  Administrative  Office  Report  214-17. 

The  most  concentrated  category  is  immigration;  85  percent  of  the 
immigration  cases  were  commenced  in  four  districts,  western  and 
southern  Texas,  southern  California  and  Arizona.  There  were  no  im¬ 
migration  cases  in  39  of  the  91  districts,  and  an  additional  27  had  less 
than  five  per  year.  This  means  that  77  percent  of  the  Federal  districts 
had  less  than  five  immigration  cases  per  year,  even  though  this  is  the 
third  largest  category  in  the  national  total. 

Liquor  offenses  under  the  Internal  Revenue  Code,  the  fourth  largest 
category,  are  also  localized;  58  percent  of  the  national  total  is  com¬ 
menced  in  eight  districts  in  five  States:  northern  and  middle  Georgia, 
eastern  Kentucky,  eastern,  middle,  and  western  North  Carolina,  South 
Carolina,  and  eastern  Tennessee.  Liquor  cases  comprise  from  25  to  56 
percent  of  the  total  criminal  docket  in  these  eight  districts. 

The  third  localized  crime  category  is  narcotics;  77  percent  of  the 
national  total  was  commenced  in  seven  districts:  Arizona,  southern 
California,  District  of  Columbia,  northern  Illinois,  southern  New 
York,  and  southern  and  western  Texas.  Narcotics  cases  comprised 
from  9  to  23  percent  of  the  total  criminal  docket  in  these  seven  dis¬ 
tricts.  In  contrast,  there  are  33  districts  with  no  narcotics  cases  and  30 
with  from  one  to  four  cases  per  year.  Thus,  69  percent  of  the  Federal 
districts  had  less  than  five  narcotics  cases  per  year. 

Robbery,  the  ninth  highest  national  category,  is  also  somewhat 
localized.  Six  districts  have  57  percent  of  the  national  total.  One  of 
these,  the  District  of  Columbia  has  290  cases  by  itself  (32  percent  of 
the  national  total),  a  somewhat  misleading  comparison  since  robberies 
that  would  be  prosecuted  in  State  courts  in  other  districts  are  com¬ 
menced  in  the  district  court  in  the  District  of  Columbia.  The  other 
districts  with  unusually  high  proportions  of  robbery  cases  are  north¬ 
ern  and  southern  California,  northern  Illinois,  eastern  Michigan,  and 
eastern  Pennsylvania,  districts  which  include  the  five  largest  cities 
in  the  United  States,  with  the  exception  of  New  York. 

Assault,  which  is  the  11th  most  common  category  in  the  national 
total  of  criminal  cases  commenced,  is  also  somewhat  concentrated; 
64  percent  of  the  assaults  are  concentrated  in  eight  districts:  Arizona, 
southern  California,  District  of  Columbia  (30  percent  of  national 
total),  western  Michigan,  Montana,  New  Mexico,  western  North  Caro¬ 
lina,  and  Virgin  Islands  (10  percent  of  national  total).  The  high  total 
of  assaults  in  these  districts  probably  results  from  law  enforcement 
activities  on  Government  military  or  Indian  reservations  or  from  the 
special  circumstances  pertaining  in  the  District  of  Columbia  and  the 
Virgin  Islands. 


1  This  district  was  divides!  in  September  1006  (after  the  close  of  fiscal  1000 )  to  form  the 
central  and  southern  districts. 


B.  Representation ,  dispositions ,  and  lengths  of  trial  for  various  crimes 
The  uneven  distribution  of  various  types  of  cases  from  district  to 
district  can  have  a  marked  effect  on  the  expense  of  providing  adequate 
criminal  defense  to  those  unable  to  provide  their  own,  since  different 
types  of  crime  have  quite  different  proportions  of  appointed  counsel, 
rates  of  guilty  plea  and  trial,  length  of  trial,  and  rates  of  conviction. 
These  important  variables  are  next  reviewed  briefly,  as  an  introduc¬ 
tion  to  the  later  discussion  of  the  relative  cost  of  Criminal  Justice  Act 
representation  in  various  districts.  Unless  otherwise  indicated,  all  of 
these  figures  are  for  cases  disposed  of  in  fiscal  1966 : 

PROPORTION  OF  DEFENDANTS  REPRESENTED  BY  APPOINTED  COUNSEL  FOR  11  CATEGORIES  OF  CRIMES  DISPOSED 

OF  IN  U.S.  DISTRICT  COURTS  IN  FISCAL  1966 


Rank 


Category  of  crime  1 


Percent  of 
appointed 
counsel 


1  Burglary _ 65 

2  Auto  theft . 63 

3  Robbery _ 61 

4  Assault  and  homicide _ 56 

5  Forgery _ 54 

6  Larceny.. . 47 

7  Narcotics _ 46 

8  Embezzlement . . . . .. . . . .  28 

9  Fraud _ _ 26 

10  Liquor,  internal  revenue _ 23 

11  Immigration _  _ 22 


Overall  rate  for  all  crimes . . . . . .  37 


The  approximate  composition  of  these  categories  appears  in  the  table  on  A-7. 

Source:  Table  8  in  special  statistical  data  furnished  by  Administrative  Office  of  U.S.  Courts. 

One  generalization  to  be  drawn  from  this  table  is  that  defendants 
accused  of  crimes  of  violence  against  person  or  property  (burglary, 
auto  theft,  robbery,  or  assault )  are  about  two  to  three  times  as  likely  to 
have  appointed  counsel  for  their  defense  as  defendants  accused  of 
white-collar  or  deception-type  crimes  such  as  immigration,  liquor — 
internal  revenue,  fraud,  or  embezzlement.  Narcotics,  larceny,  and  for¬ 
gery  defendants  are  midway  between  these  two  groups  in  their  fre¬ 
quency  of  appointed  counsel. 

The  next  two  tables  show  the  rates  of  guilty  plea,  dismissal  and 
conviction,  and  the  proportion  of  cases  disposed  of  by  trial  for  various 
categories  of  crime: 


RATE  OF  DISMISSAL,  GUILTY  PLEA,  TRIAL  CONVICTION  AND  ACQUITTAL  FOR  EACH  OF  11  CATEGORIES  OF  CRIME 
FOR  DEFENDANTS  DISPOSED  OF  IN  U.S.  DISTRICT  COURTS  IN  FISCAL  1966 


Rank  in 
total  judg¬ 
ments 
of  guilty 
(pleas 
plus  con¬ 
victions) 


Category  of  crime  1 


Percent  of  all  defendants  disposed  of  for  each  crime 
(equals  100  percent)2 


Dismissal  Guilty  Trial  Trial 

before  trial  plea  conviction  acquittal 


1 

Immigration _ 

2 

96 

2 

2 

Embezzlement _ 

6 

87 

5 

3 

Auto  theft _ 

8 

81 

9 

4 

Robbery _ _ _ 

8 

67 

22 

5 

Larceny _  _ 

9 

77 

1! 

6 

Forgery _  _  ..  _ 

10 

80 

7 

7 

Burglary _ 

11 

72 

14 

8 

Liquor,  internal  revenue _ 

10 

74 

11 

9 

Narcotics _  _ _ _ 

13 

64 

20 

10 

Assault  and  homicide _ 

13 

54 

26 

11 

Fraud _  _ 

19 

62 

12 

Total  for  all  crimes _  11  76  10  3 


1  The  approximate  composition  of  these  categories  appears  in  the  table  on  p.  285. 

2  Because  of  rounding,  the  4  columns  do  not  always  add  to  100  percent. 

2  Less  than  0.5  percent. 

Source:  Tables  8  and  12  in  special  statistical  data  furnished  by  Administrative  Office  of  the  U.S.  Courts. 

'PROPORTION  OF  CRIMINAL  DEFENDANTS  DISPOSED  OF  BY  TRIAL  FOR  11  TOP  CATEGORIES  OF  CRIME  IN  U.S. 

DISTRICT  COURTS  IN  FISCAL  1966 


Percent  of 

Rank  and  category  of  crime  *  defendants 

disposed  of 
by  trial 


1.  Assault  and  homicide - - - - - - -  33 

2.  Robbery _ _ _ _ _ _ _  25 

3.  Narcotics.. . . . . . . . . . . . .  23 

4.  Fraud. . . . . . . . .  19 

5.  Burglary . . . . . . . . . . . . . .  17 

6.  Liquor,  internal  revenue.. _ _ _ _ _ _ _ _  16 

7.  Larceny _ _ _ _ _  15 

8.  Auto  theft... . . . . . .  11 

9.  Forgery . . . . . . . .  10 

10.  Embezzlement . . . . . . .  7 

11.  Immigration . . . . . . .  2 


Average  for  all  crimes . . . . . .  13 


1  The  approximate  composition  of  these  categories  appears  in  the  table  on  p.  285. 

Source:  Tables  8  and  12  in  special  statistical  data  furnished  by  the  Administrative  Office  of  U.S.  Courts. 

These  two  tables  suggest  several  generalities.  First,  there  is  a  huge 
discrepancy  in  the  proportion  of  cases  disposed  of  by  trial,  ranging 
from  2  percent  for  immigration  and  7  percent  for  embezzlement  to 
33  percent  for  assault  and  homicide  and  25  percent  for  robbery. 

Second,  there  is  a  corollary  discrepancy  in  the  proportion  of  cases 
in  which  the  defendant  pleads  guilty.  This  discrepancy,  which  ranges 
from  96  percent  and  87  percent  in  immigration  and  embezzlement 
down  to  54  percent  for  assault  and  homicide  and  62  percent  for  fraud, 
seems  to  be  related  closely  to  the  strength  of  evidence  that  the  prose¬ 
cution  is  likely  to  possess  at  the  time  of  trial.  In  the  typical  case,  the 
prosecution  would  probably  have  quite  strong  evidence  for  immigra¬ 
tion,  embezzlement,  and  auto  theft  cases,  and  relatively  weaker  evi¬ 
dence  for  cases  like  fraud,  assault  and  homicide,  and  narcotics.  The 
relative  proportions  of  guilty  pleas  for  different  types  of  crime,  and 
this  impression  of  the  reason  is  generally  confirmed  by  data  in  Kalven 
and  Zeisel,  “The  American  Jury,”  20-21,  78  (1966)  . 
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Third,  considering  the  wide  variation  in  the  percent  of  cases  that 
go  to  trial,  the  percent  of  acquittals  varies  very  little.  The  low  figures 
of  less  than  0.5  percent  to  2  percent  acquittals  are  for  crimes  in  which 
a  very  low  proportion  of  cases  were  disposed  of  by  trial  (immigra¬ 
tion,  2  percent:  embezzlement.  7  percent;  auto  theft,  11  percent).  But 
cases  where  a  relatively  high  proportion  of  cases  went  to  trial  still 
had  very  low  percent  of  acquittal.  The  crime  with  the  highest  per¬ 
cent  of  cases  being  tried,  assault  and  homicide,  with  33  percent,  also 
had  the  highest  percent  of  acquittals,  7  percent.  But  other  high  trial 
crimes  such  as  robber}’  (25  percent),  narcotics  (23  percent),  fraud 
(19  percent),  and  burglary  (17  percent)  had  relatively  constant  and 
comparatively  low  percent  of  acquittal  (3  percent,  3  percent,  7 
percent,  and  3  percent,  respectively).1  This  evidence  tends  to  indi¬ 
cate  that  in  certain  types  of  crimes,  of  which  robbery  is  an  excellent 
example,  defendants  plead  guilty  at  a  much  lower  rate  than  for  most 
other  crimes,  but  that  this  is  compensated  for  by  a  comparatively 
higher  proportion  of  them  being  convicted  at  trial.  This  has  the  re¬ 
markable  effect  of  holding  the  rate  of  acquittal  at  trial  (as  a  percent 
of  all  cases)  comparatively  uniform  across  a  wide  variety  of  crimes. 

The  differences  in  proportion  of  total  judgments  of  guilt  (convic¬ 
tions  at  trial  plus  guilty  pleas)  result  primarily  from  differences  in 
the  rate  of  guilty  pleas  and  by  unexplained  differences  in  the  rates 
of  dismissal.  Rates  of  dismissal  show  a  steady  increase  (in  direct 
proportion  to  the  decreasing  rates  of  total  convictions)  from  2  percent 
and  6  percent  in  immigration  and  embezzlement  to  13  percent  and 
19  percent  in  narcotics,  assault  and  homicide  and  fraud. 

The  next  table  shows  the  relative  length  of  trial  for  various  cate¬ 
gories  of  crime: 

AVERAGE  LENGTH  OF  BENCH  TRIALS  AND  JURY  TRIALS  FOR  EACH  OF  11  TOP  CATEGORIES  OF  CRIME  IN  THE  U.S 

DISTRICT  COURTS  IN  FISCAL  1966 


Rank  in 

Percent  of 

Percent  of 

proportion 

bench  trials 

jury  trials 

of  bench 

Category  of  crime  i 

concluded  in 

concluded  in 

trials 

concluded 

1  day  or  less 

2  days  or  less 

1  Liquor,  internal  revenue 

2  Assault. . . . 

3  Auto  theft _ 

4  Burglary . . 

5  Larceny . . . 

6  Embezzlement _ 

7  Forgery . 

8  Robbery _ _ 

9  Immigration- . . 

10  Narcotics _ _ 

11  Fraud--. . . 


95 

88 

89 

66 

87 

85 

85 

67 

78 

67 

78 

42 

76 

38 

65 

54 

62 

76 

60 

65 

59 

42 

Total  tor  all  cases 


2  78  3  67 


i  The  approximate  composition  of  these  categories  appears  in  the  table  on  p.  285. 
-  92  percent  of  all  bench  trials  were  disposed  of  in  2  days  or  less. 

3  97  percent  of  all  jury  trials  were  disposed  of  in  4  days  or  less. 

Source:  1966  Administrative  Office  Report  201-02. 


1  These  rates  of  acquittal  are  only  one-twentieth  to  one-fifth  of  the  acquittal  rates  reported 
in,  Kalven  &  Zeisel,  ‘‘The  American  Jury.”  20  (1967).  an  astonishing  and  unexplained  dis¬ 
crepancy.  For  example,  the  acquittal  rates  reported  there  were  23  percent  for  auto  theft  and 
31  percent  for  robbery,  compared  with  2  percent  and  3  percent  for  these  crimes  in  the  above 
table.  The  difference  may  be  due  to  better  evidence-gathering  procedures  and  more  efficient 
pretrial  screening  in  Federal  district  courts.  See.  generally.  Oaks  &  Lehman.  “A  Criminal 
Justice  System  and  the  Indigent:  A  Study  of  Chicago  and  Cook  County”  (196S). 
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These  variations  in  the  length  of  trial  of  various  categories  of  crime 
do  not  appear  to  correlate  with  the  crimes  that  most  frequently  or  least 
frequently  go  to  trial.  The  most  significant  generalizations  from  these 
data  are  two :  First,  it  seems  to  take  about  twice  as  long  to  dispose  of  a 
criminal  case  by  a  jury  trial  as  by  a  bench  trial,  and  this  holds  true  for 
each  of  the  categories  except  embezzlement,  forgery,  and  fraud,  where 
the  jury  trials  are  comparatively  longer  than  that.  Second,  there  is 
wide  variation  in  the  speed  of  disposition  of  various  types  of  criminal 
cases.  About  90  percent  of  all  liquor,  assault,  auto  theft,  or  burglary 
bench  trials  are  disposed  of  in  1  day  or  less,  but  only  about  60  percent 
of  the  robbeiy,  immigration,  narcotics,  and  fraud  bench  trials  are  dis¬ 
posed  of  in  that  period.  In  jury  trials,  about  80  percent  of  the  liquor, 
auto  theft,  and  immigration  cases  are  disposed  of  in  2  days  or  less,  but 
only  about  40  percent  of  the  embezzlement,  forgery  and  counterfeiting, 
and  fraud  cases  are  disposed  of  in  that  period. 

III.  CRIMINAL  JUSTICE  ACT  DISBURSEMENTS  BY  DISTRICT 
AND  TYPE  OF  CRIME 

A.  Disbursement s  for  various  categories  of  crimes 

This  section  sets  out  data  on  the  average  total  amount  of  disburse¬ 
ments  for  various  types  of  crimes.  These  data  were  compiled  from  our 
sample  of  773  Criminal  Justice  Act  form  No.  4  vouchers  paid  during 
1966  and  1967.  These  vouchers  include  the  amount  paid  for  compen¬ 
sation  and  expenses  of  counsel,  which  comprise  98.5  percent  of  the 
amounts  disbursed  for  defense  in  the  district  courts  and  courts  of 
appeal.  The  costs  of  the  remaining  1.5  percent,  which  was  disbursed 
for  investigative,  expert,  and  other  services  on  Criminal  Justice  Act 
Form  No.  9  vouchers,  are  not  part  of  the  following  figures: 

AVERAGE  AMOUNT  OF  DISBURSEMENT  FOR  COUNSEL  FEES  AND  EXPENSES  FOR  11  CATEGORIES  OF  CRIMES 
IN  SAMPLE  773  VOUCHERS  PAID  UNDER  THE  CRIMINAL  JUSTICE  ACT  IN  1966  AND  1967 


T rials  in  sample  Average  total  cost  of  voucher  per  case 
Number  of  - — . . —  - 


Rank 

Category  i 

vouchers 
in  sample 

Number 

Percent 

Cases 
disposed 
at  trial 

Cases 
disposed 
before  trial 

All  cases 

1 

Homicide...  _ 

12 

7 

58 

$392 

$195 

$310 

2 

Robbery _ 

45 

18 

40 

406 

119 

234 

3 

Fraud _  _ 

20 

2 

10 

897 

125 

202 

4 

Narcotics  .  _ 

69 

13 

19 

291 

99 

135 

5 

Assault..  _ 

12 

3 

25 

291 

83 

135 

6 

Embezzlement _ 

16 

4 

25 

284 

71 

125 

7 

Forgery _  .... 

77 

10 

13 

263 

95 

117 

8 

Larceny  _ 

67 

7 

10 

237 

94 

109 

9 

Auto  theft _ 

233 

26 

11 

220 

93 

107 

10 

Liquor,  internal  revenue  _.  _. 

59 

26 

44 

151 

68 

105 

11 

Immigration _  ..... 

Other  cases  not  in  above 

39 

4 

10 

207 

45 

62 

11  categories _  . 

124 

All  vouchers  in  sample... 

773 

141 

18 

281 

90 

124 

1  There  were  insufficient  burglary  cases  for  inclusion  in  the  sample. 

Source:  Sample  of  773  (Criminal  Justice  Act  4)  vouchers  examined  for  purposes  of  this  study.  The  sample  is  explained 
in  Part  on  VII. 
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The  percent  of  trials  for  most  of  the  categories  in  our  sample  corre¬ 
sponds  quite  well  with  the  percent  of  trials  in  the  national  totals  set 
out  in  the  earlier  table.1 

The  first  impression  yielded  by  this  table  is  the  remarkable  diver¬ 
sity  in  the  average  amount  of  disbursement  among  various  categories 
of  crime.  The  average  disbursement  for  all  cases  ranges  from  about 
$90  for  immigration  cases  and  $105  for  liquor  and  auto  theft,  up  to 
about  $130  for  narcotics,  assault,  and  embezzlement.  Then  there  is 
a  sharp  increase  to  $200  for  fraud,  $230  for  robbery,  and  $310  for 
homicide.  The  highest  average  disbursement  is  just  live  times  as  great 
as  the  lowest  one. 

The  average  disbursement  for  cases  disposed  before  trial  (guilty 
pleas  or  dismissals)  shows  just  about  the  same  range,  varying  from 
$45  to  $70  for  immigration  and  liquor  cases  upward  to  about  $120  for 
fraud  and  robbery  and  $200  for  homicide. 

The  cost  differences  for  those  cases  disposed  of  at  trial  are  not  as 
great.  Liquor  cases  are  the  lowest  in  average  disbursement  at  about 
$105.  Immigration  is  next  with  $207.  Most  others  fall  in  the  area  from 
$220  to  $290  (auto  theft,  larceny,  forgery,  embezzlement,  assault,  and 
narcotics).  Then  there  is  a  jump  in  average  disbursement  to  about 
$400  for  homicide  and  robbery.  The  extraordinarily  high  hgure  of 
$897  for  fraud  results  from  a  small  sample  of  two  cases.  Although 
fraud  is  undoubtedly  a  high  disbursement-type  category,  it  is  doubt¬ 
ful  that  this  figure,  which  is  almost  double  the  $500  maximum  counsel 
fee  payable  without  special  approval,  would  hold  true  for  a  larger 
sample  of  trials  in  this  category. 

It  appears  that  the  high  or  low  average  disbursement  for  most  cases 
that  are  disposed  of  at  trial  is  simply  a  function  of  the  average  length 
of  trial.  Thus,  the  six  cases  with  the  lengthiest  bench  and  jury  trials, 
according  to  the  earlier  table  (listed  in  length  of  bench  trials),  are 
fraud,  narcotics,  immigration,  robbery,  forgery,  and  embezzlement. 
These  same  six  categories,  with  the  sole  exception  of  immigration, 
make  up  five  of  the  six  top  categories  in  terms  of  the  average  disburse¬ 
ment  for  cases  disposed  of  at.  trial.  The  five  categories  with  the  shortest 
average  trials  were  (in  order  of  shortness)  liquor,  assault,  auto  theft, 
burglary,  and  larceny.  Excluding  burglary,  which  had  insufficient 
cases  to  include  in  our  sample,  these  four  categories  include  three  of 
the  four  categories  with  the  lowest  average  disbursement  for  cases 
disposed  of  at  trial.  The  two  exceptions  from  the  above  pattern  are 
assault,  which  was  second  in  terms  of  shortness  of  trial,  but  still  ranked 
very  high  in  average  disbursement,  and  immigration,  which  ranked 
among  the  lengthiest  categories  in  bench  trials  (although  it  was  third 
in  terms  of  the  speed  of  jury  trials),  but  was  second  from  the  bottom 
in  the  average  disbursement  for  trial.  With  respect  to  these  two  ex¬ 
ceptional  categories,  it  may  be  that  the  amount  of  total  disbursement 
is  more  closely  related  to  the  extent  of  necessary  trial  preparation  and 
pretrial  motions  than  to  the  actual  length  of  trial. 

A  more  striking  correlation  concerns  the  fact,  that  the  average  dis¬ 
bursement  for  cases  disposed  of  without  trial  (principally  by  guilty 


1  The  notable  exceptions  are  embezzlement.  7  percent  in  the  overall  total,  but  25  percent 
here  :  liquor.  16  percent  in  the  overall  total,  but  44  percent  here  ;  and  immigration,  3  percent 
in  the  overall  total,  but  10  percent  here. 
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plea)  is  inversely  related  to  the  proportion  of  cases  in  the  category 
that  are  disposed  of  by  guilty  plea:  Categories  where  a  high  propor¬ 
tion  of  cases  are  disposed  of  by  guilty  plea  have  a  low  average  disburse¬ 
ment  for  cases  disposed  of  prior  to  trial ;  categories  with  a  low  pro¬ 
portion  of  guilty  plea  dispositions  have  higher  average  disbursements 
for  pretrial  dispositions.  Thus,  the  four  lowest  categories  in  rate  of 
guilty  plea  are  assault  and  homicide  (54  percent),  fraud  (64  percent), 
robbery  (67  percent),  and  narcotics  (66  percent).  The  four  highest 
categories  in  terms  of  average  disbursement  for  cases  disposed  of  prior 
to  trial  are  fraud  ($125),  robbery  ($119),  assault  and  homicide  ($117, 
which  equals  the  weighted  average  of  homicide,  $195,  and  assault, 
$83),  and  narcotics  ($99) .  xVt  the  opposite  end  of  the  spectrum,  the  six 
highest  categories  in  rate  of  guilty  plea  are  immigration,  embezzle¬ 
ment,  auto  theft,  forgery,  larceny,  and  liquor,  in  that  order.  These 
same  six  categories  are  the  lowest  in  terms  of  average  disbursement, 
ranking  (from  the  bottom)  almost  in  the  same  order:  immigration, 
liquor,  embezzlement,  auto  theft,  larceny,  and  forgery. 

The  explanation  for  this  striking  correlation  is  probably  that  crimes 
in  which  defendants  plead  guilty  in  large  numbers  are  quite  likely 
those  crimes  where  the  prosecution  has  strong  evidence  of  their  guilt. 
They  are  also  likely  to  be  those  crimes  where  there  is  relatively  less 
chance  for  disposition  by  pretrial  dismissal.  (Note  in  the  earlier  table 
that  cases  with  a  high  rate  of  guilty  pleas  have  a  low  rate  of  pretrial 
dismissals,  and  vice  versa.)  Consequently,  defendants  in  these  cate¬ 
gories  tend  to  engage  in  fewer  pretrial  motions  and  to  plead  guilty  at 
an  earlier  stage  in  the  proceeding,  which  reduces  the  average  disburse¬ 
ment  for  each  case  disposed  of  prior  to  trial. 

B.  Disbursements  by  district 

Using  the  foregoing  data  as  background  we  will  now  review  the 
average  total  disbursements  for  various  districts. 

The  following  two  tables  show  the  11  IT.S.  district  courts  with  the 
highest  average  and  the  11  with  the  lowest  average  disbursements  per 
case  for  defense  representation  on  cases  to  which  counsel  were  ap¬ 
pointed  in  fiscal  1966.  The  average  disbursement  per  case  includes  all 
of  the  elements  of  the  defense :  compensation  and  expense  of  counsel, 
plus  cost  of  investigative  or  services  other  than  counsel,  less  amounts 
received  as  reimbursements. 


11  U.S.  DISTRICT  COURTS  WITH  HIGHEST  AVERAGE  DISBURSEMENT  PER  CASE  FOR  CRIMINAL  JUSTICE  ACT 

REPRESENTATION  IN  FISCAL  1966 


Rank 


District 


Average 
disbursement 
per  case 


1  District  of  Columbia  (District  Court) 

2  Nebraska _ _ 

3  Northern  Mississippi _ _ 

4  Minnesota . . . 

5  New  Jersey . . . . . 

6  Northern  Iowa . . 

7  Eastern  Washington . 

8  Kansas _ _ 

9  Connecticut _ _ 

10  Massachusetts . . . 

11  South  Dakota . . 


$333 

330 

262 

262 

221 

221 

208 

206 

206 

205 

198 


Source:  Administrative  Office 
1967. 
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11  U.S.  DISTRICT  COURTS  WITH  LOWEST  AVERAGE  DISBURSEMENT  PER  CASE  FOR  CRIMINAL  JUSTICE  ACT 

REPRESENTATION  IN  FISCAL  1966 


Rank 


District 


Averape 
disbursement 
per  case 


81  Western  Missouri. 

82  Wyoming _ 

83  Southern  Ohio.... 

84  Middle  Tennessee. 

85  Eastern  New  York 

86  Montana . 

87  Western  Arkansas. 

88  Western  Kentucky 

89  Eastern  Kentucky. 

90  Eastern  Arkansas. 

91  Guam. . . 


$80 

78 

77 

74 

74 

72 

68 

64 

59 

55 

34 


Source:  Same  as  preceding  table. 

Do  the  earlier  statistics  on  the  type  of  crime  in  each  district  and 
on  the  disbursement  and  length  of  trial  for  various  types  of  crime 
explain  why  these  districts  fit  into  the  high-  or  low-cost  areas? 

There  appears  to  be  little,  if  any,  correlation  between  the  districts 
in  the  most  expensive  category  and  the  district  containing  unusually 
high  numerical  concentrations  of  those  cases  in  which  the  highest  pro¬ 
portion  go  to  trial  and  the  trials  are  lengthiest.  For  example,  the 
earlier  tables  showed  that  a  high  proportion  of  robbery,  narcotics,  and 
assault  cases  went  to  trial,  that  trials  in  robbery  and  narcotics  cases 
tended  to  be  longer  than  trials  in  other  major  categories  of  crime,  and 
that  Criminal  Justice  Act  vouchers  for  robbery,  narcotics,  and  assault 
defense  were  higher  on  the  average  than  for  other  crimes.  The  earlier 
tables  also  showed  that  a  high  proportion  of  robbery,  narcotics,  and 
assault  cases  were  filed  in  a  handful  of  districts.  Yet  of  all  districts 
with  a  high  concentration  of  these  expensive  crimes,  only  the  District 
of  Columbia  appears  among  the  10  most  expensive  districts.  And  its 
presence  can  be  explained  by  the  unusual  docket  that  must  result  from 
its  combination  role  as  a  State  and  Federal  court. 

Although  the  11  high-cost  districts  shown  in  the  table  do  not  have 
an  extraordinarily  high  proportion  of  the  national  total  of  high- 
disbursement-type  crimes,  a  few  of  these  districts  do  have  an  unusually 
high  proportion  of  their  own  docket  concentrated  in  high  disbursement 
crimes.  Fraud  is  one  of  the  most  expensive  crimes  to  defend.  It  has  the 
lowest  guilty  plea  rate  of  any  of  the  11  categories ;  it  is  high — fourth — 
in  the  proportion  of  cases  that  go  to  trial,  and  at  the  very  top  in  the 
length  of  bench  and  jury  trial  (only  about  half  being  concluded  after 
2  or  4  days,  respectively) .  The  average  disbursement  per  fraud  case 
in  our  sample  was  $202,  the  second  highest  category.  Fraud  made  up 
9  percent  of  the  national  totals  in  fiscal  1966  but  two  of  these  high- 
cost  districts  had  fraud  cases  commenced  at  almost  three  times  that 
rate:  Massachusetts  (25  percent)  and  Minnesota  (25  percent).  One 
other  high-cost  district,  Connecticut,  had  over  two  times  the  national 
ratio  of  narcotics  cases  (20  percent  of  its  docket),  and  narcotics  also 
rates  as  a  very  expensive  crime  to  defend.  On  the  other  hand,  the 
cheapest  cases  to  defend  are  auto  theft  and  liquor  cases  (discussed 
below),  and  four  of  these  high-cost  districts  had  auto  or  liquor  cases 
commenced  at  one  and  one-half  to  two  times  the  national  average 
(auto  theft,  is  17  percent,  in  the  national  totals  and  liquor  is  9  per¬ 
cent)  ;  northern  Mississippi  had  21  percent  liquor  cases,  Nebraska 
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had  29  percent  auto  theft,  eastern  Washington  had  31  percent  auto 
theft  and  Kansas  had  30  percent  auto  theft.  Thus,  although  further 
study  may  suggest  alternative  explanations,  it  appears  with  respect  to 
the  lo  districts  other  than  the  District  of  Columbia  that  their  high 
disbursements  are  mostly  traceable  to  reasons  other  than  the  peculiar 
composition  or  high-cost  characteristics  of  the  types  of  criminal  cases 
on  their  docket. 

Other  possible  explanations  for  the  high  disbursements  were  sug¬ 
gested  by  personnel  in  these  districts.  The  $330  average  for  Nebraska 
includes  $13,027.50  disbursed  in  connection  with  the  murder  trial  of 
Duane  E.  Pope.  Without  this  case  the  Nebraska  average  would  have 
been  $133,  just  about  the  national  average.  The  chief  judge  in  New 
Jersey  attributed  his  district's  high  cost  to  the  fact  that  the  Federal 
prisoners  in  his  district  were  lodged  in  New  York  so  that  attorneys 
incurred  extra-time  charges  in  traveling  to  confer  with  their  clients. 
The  high  disbursements  in  northern  Mississippi  probably  result  from 
three  facts  about  this  district  that  require  counsel  to  do  a  large  amount 
of  traveling  in  the  course  of  their  Criminal  Justice  Act  representa¬ 
tion:  (1)  counsel  are  appointed  by  random  selection  in  each  division, 
without  regard  to  their  accessibility  to  the  client;  (2)  all  Federal 
prisoners  are  incarcerated  in  one  of  two  approved  prisons  in  the  dis¬ 
trict;  and  (3)  there  is  a  district  wide  arraignment  in  criminal  cases, 
which  requires  lawyers  and  clients  to  travel  to  Oxford  from  all  over 
the  district.  Other  information  discussed  in  connection  with  reim¬ 
bursements  of  counsel's  expenses  (see  page  198)  corroborates  the 
amount  of  travel  required  in  the  course  of  the  representation  as  a 
major  determinant  in  the  amount  of  relative  disbursements  among 
districts. 

The  low-disbursement  districts  are  mostly  districts  having  unusu¬ 
ally  large  proportions  of  low-disbursement -category  crimes  on  their 
dockets.1  In  contrast  to  the  high-cost  districts,  where  the  largest  crime 
categories  on  the  docket  tend  to  be  fraud,  forgery,  or  larceny,  the 
dockets  of  the  11  lowest  disbursement  districts  generally  abound  with 
auto  theft  and  liquor  cases.  Nationwide  auto  theft  cases  make  up  a 
total  of  17  percent  and  liquor  9  percent  of  the  cases  commenced  in 
fiscal  1966,  a  total  of  26  percent.  The  total  proportion  in  the  auto  theft 
and  liquor  categories  in  four  of  these  low-disbursement  districts  is 
more  than  twice  this  national  rate.  Eastern  Kentucky  has  36  percent- 
liquor  and  22  percent  auto  theft  for  a  total  of  58  percent.  Middle 
Tennessee  has  36  percent  liquor  and  18  percent  auto  theft  for  a  total 
of  52  percent.  Eastern  Arkansas  has  38  percent  auto  theft  and  14 
percent  liquor  for  52  percent.  And  western  Arkansas  has  33  percent 
auto  theft  and  21  percent  liquor  for  a  total  of  54  percent.  Two  other 

1  What  is  spoken  of  here  is  a  high  proportion  of  low-disbursement  crimes.  A  large  numeri¬ 
cal  concentration  is  not  sufficient.  As  pointed  out  earlier.  85  percent  of  the  immigration 
cases  in  the  Nation  were  commenced  in  four  districts  (southern  California,  western  and 
southern  Texas,  and  Arizona).  Immigration  cases  rank  at  the  very  bottom  in  terms  of  the 
average  disbursement  per  case  in  our  sample  of  Criminal  Justice  Act  vouchers.  Yet  despite 
these  striking  facts,  not  a  single  one  of  the  four  large  immigration  districts  is  included 
among  the  11  low-cost-per-case  districts.  (In  fact,  the  average  disbursement  for  these  four 
districts  is  well  above  the  bottom,  being  from  $108  to  $150  per  case.) 
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low-disbursement  districts,  western  Kentucky  with  28  percent  auto 
theft  and  western  Missouri  with  36  percent  auto  theft,  are  substan¬ 
tially  above  the  national  average  in  one  category. 

It  is  quite  clear  that  a  predominance  of  cases  in  the  auto  theft  and 
liquor  categories  can  affect  the  average  disbursement  per  case.  The 
proportion  of  guilty  pleas  in  both  categories  is  high  (81  percent  for 
auto  and  71  percent  for  liquor,  third  and  seventh  in  rank,  respec¬ 
tively).  The  proportion  of  cases  going  to  trial  is  medium  (16  percent 
for  liquor  and  12  percent  for  auto,  respectively).  But  the  length  of 
trial  is  exceedingly  short.  Liquor  cases  are  the  shortest  category  and 
auto  cases  are  the  third  shortest  category  in  terms  of  length  of  trials. 
In  terms  of  average  disbursement  for  trial,  the  auto  and  liquor  cate¬ 
gories,  along  with  immigration,  occupy  the  three  lowest  spots  in 
terms  of  average  disbursement  for  all  cases,  for  cases  disposed  of  at 
trial,  and  for  cases  disposed  of  prior  to  trial.  The  average  disbursement 
for  auto  and  liquor  cases,  about  $105  per  case,  is  less  than  half  of 
the  average  disbursements  for  robbery  and  fraud,  and  about  25  per¬ 
cent  less  than  for  the  categories  of  narcotics,  assault,  and  embezzle¬ 
ment.  Districts  with  a  predominance  of  cases  in  the  auto  and  liquor 
categories  could  therefore  be  expected  to  rank  low  in  overall  average 
disbursements  per  case. 

Geographic  and  size  factors  may  also  have  contributed  to  the  dif¬ 
ference  between  these  high-  and  low-disbursement  districts.  Nine  of 
the  11  highest  disbursement  districts  are  located  in  the  East  or  Mid¬ 
west,  whereas  eight  of  the  10  lowest  disbursement  districts  (other 
than  Guam)  are  in  border  or  Western  States  where  low-disbursement 
category  cases  such  as  liquor  or  auto  theft  abound. 

It  is  also  interesting  that  the  high-disbursement  districts  tend  to 
be  somewhat  smaller  districts  than  the  low-disbursement  districts. 
Excluding  the  District  of  Columbia  and  Guam,  the  average  number 
of  criminal  cases  commenced  during  fiscal  1966  in  the  10  highest  dis¬ 
bursement  districts  was  223,  compared  with  280  in  the  10  lowest 
disbursement  districts.  Similarly,  the  average  number  of  Criminal 
Justice  Act  appointments  in  the  10  highest  disbursement  districts  was 
only  109  whereas  the  average  number  in  the  lowest  disbursement 
districts  was  170. 

IV.  INFORMATION  ON  QUESTIONNAIRES  SENT  AND  RECEIVED 

The  questionnaire  sent  to  U.S.  commissioners  is  briefly  described 
in  Part  III. 

One  questionnaire  was  sent  to  each  U.S.  attorney,  with  the  follow¬ 
ing  request  concerning  its  completion : 

“I  would  prefer  that  it  be  completed  by  your  assistant  who  is  in 
charge  of  criminal  cases,  or  someone  delegated  by  him.  I  would  also 
prefer,  insofar  as  possible,  that  the  answers  represent  the  general 
majority  opinion  of  all  of  your  assistants  who  are  engaged  in  conduct¬ 
ing  or  supervising  the  trial  of  criminal  cast's.” 
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Questionnaires  were  returned  and  tabulated  from  the  following  38 


districts : 

Northern  Alabama 

Nevada 

Alaska 

Northern  New  York 

"Western  Arkansas 

Southern  New  York 

Central  California 

Eastern  New  York 

Colorado 

Western  North  Carolina 

Connecticut 

Northern  Ohio 

Delaware 

Southern  Ohio 

Southern  Florida 

Northern  Oklahoma 

Northern  Georgia 

Eastern  Pennsylvania 

Middle  Georgia 

"Western  Pennsylvania 

Hawaii 

Eastern  South  Carolina 

Northern  Illinois 

Western  South  Carolina 

Eastern  Kentucky 

South  Dakota 

Eastern  Louisiana 

Southern  Texas 

Western  Louisiana 

"Western  Virginia 

Maine 

Eastern  Washington 

Western  Michigan 

Northern  West  Virginia 

Western  Missouri 

Western  Wisconsin 

Montana 

Wyoming 

The  questionnaires  sent  and  received  from  Criminal  Justice  Act 
panel  counsel  in  10  districts  are  tabulated  in  the  following  table: 

DISTRIBUTION  AND  RECEIPT  OF  QUESTIONNAIRES  TO  CRIMINAL  JUSTICE  ACT  PANEL  ATTORNEYS  IN  THIS  STUDY 


District 

Number 
on  panel 

Questionnaire  sent  to  panel 
attorneys  who— 

Questionnaire  returned  by 
attorneys  who — 

Had  received  Had  not 

Criminal  received 

Justice  Act  Criminal 

appointments  Justice  Act 
appointments 

Had  received 
Criminal 
Justice  Act 
appointments 

Had  not 
received 
Criminal 
Justice  Act 
appointments 

Southern  California  i _  _ 

300 

38 

7 

19 

Connecticut _ _  _ 

416 

151 

265 

a  72 

2  ll 

Northern  Illinois...  ...  . . . 

100 

46 

54 

20 

1 

We  stern  Michigan _ 

450 

68 

37 

35 

2 

Northern  Mississippi _ 

500 

115 

48 

Southern  New  York  i._  _ 

200 

29 

9 

10 

Western  Wisconsin  _ 

190 

17 

10 

5 

Small  distribution  to  selected  panel: 

Eastern  Kentucky _  _ 

....  0 

13 

7 

Eastern  Washington _ 

2  35 

11 

6 

8 

Western  Washington.. . 

311 

5 

6 

4 

Subtotal _ 

494 

404 

228 

17 

Grand  total . . 

898 

398 

1  Legal  aid  or  defender  laywers  handle  a  majority  of  appointments. 

2  Although  the  return  was  much  larger,  only  40  Connecticut  questionnaires  (chosen  at  random)  were  used  in  this  study 
to^avoid  excessive  weighting  of  results  from  that  district. 

On  select  senior  panel. 
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v  Where  a  subject  is  discussed  throughout  a  section,  the  index  only  refers  to  the 
initial  page.  The  summary  of  recommendations  at  the  conclusion  of  each  part  is 
not  separately  indexed.) 


Administrative  burden:  Pa^e 

Administrative  officers  recommended _  166 

Advisory  panels  and  coordinators _  164 

Amount  of,  what  affects _  159 

Circuit  administrators _  164 

Who  bears _ r _  162 

Advisory  panels,  functions _  164 

Appeals,  in  forma  pauperis,  overlap  with  Criminal  Justice  Act _  274 

Appointed  counsel: 

Arrangements  for  providing _  69 

Associate  and  substitute _  108 

Continuity  of,  from  commissioner  to  court _  107 

Experience  of,  as  bearing  on  quality  of  representation _  243 

Functions  before  commissioner _  101 

Proportion  for  various  offenses _  287 

Selection  of: 

Attorney  preferences _  97 

Different  methods _  88 

Factors  governing _  91 

Separate,  for  codefendants _  87 

Substitution  of _  108 

Appointments: 

Before  defendant’s  appearance  at  commissioner  or  court _  110 

By  commissioner  or  judge _  97 

Of  more  than  one  counsel,  simultaneously _  189 

Termination  of _  54 

Why  lawyers  accept _  76 

Assets  or  income: 

Attorney’s  obligation  to  disclose  defendant’s _  43 

Defendant’s  obligation,  self-incrimination _  44 

See  eligibility _  23 

Bail  Reform  Act,  forms,  relation  to  Criminal  Justice  Act  forms _  40 

Bond: 

Deposit,  as  source  of  reimbursement _  59 

Release  on,  affecting  eligibility - 28,  62 

Burden  of  representation,  who  bears  under  different  types _  119 

Collateral  attack  proceedings,  Criminal  Justice  Act,  coverage  for _  261 

Committee  to  Implement  the  Criminal  Justice  Act,  history  and  member¬ 
ship _  19 

Compensation: 

Activities  for  which  allowable  (travel  and  waiting) -  182 

Amount:  hourly  rate  and  statutory  maximum _  170 

Amounts  claimed  on  sample  of  vouchers _  187 

Amounts  paid  to  counsel  by  defendants,  effect  on  statutory  maximum,  188 

At  local  rates _  176 

Defendant  to  pay  all  he  is  found  able  to  pay -  50 

Early  representation  (before  appointment) -  1S3 

Excess,  in  extraordinary  circumstances _  179 

Lawyer  resentment  against  Criminal  Justice  Act  rates _  171 

Minimum  fee  proposal -  186 

Removes  moral  duty  to  take  appointments -  174 

Retained  counsel,  rates  for -  170 

Statutory  maximum,  only  applies  to  amounts  paid  out  of  Treasury.  _  51 
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Contribution  to  costs  of  representation:  Pa&* 

Assets  available  for _  56 

Effect  on  amounts  payable  to  counsel  from  Treasury _  188 

Obligation  to  make _  59 

Practices  in  ordering _  55 

By  relatives _  59 

By  spouse _  59 

Coordinator: 

Functions  in  administration  generally _  164 

In  appointing  counsel _ 90 

Coverage  of  Criminal  Justice  Act _  247 

Ancillary  proceedings _  256 

Collateral  attack _  261 

Corporations _  265 

District  of  Columbia  Court  of  General  Sessions _  266 

Deferred  sentencing _  252 

Juvenile  proceedings _  257 

Material  witnesses _  261 

Narcotic  Addict  Rehabilitation  Act _  260 

Petty  offenses _  257 

Posttrial  motions  and  proceedings _  249 

Probation,  revocation  of _  253 

Right  to  counsel,  relationship  to _  248 

U.S.  Supreme  Court  proceedings _  266 

Criminal  cases  in  district  courts: 

Appointed  counsel,  proportion,  by  offense _  287 

Dispositions,  by  offense _  288 

Trials,  proportion  by  offense  length  by  offense _  288,  289 

Types  of  offenses _  285 

Criminal  Justice  Act,  impact  of,  on  criminal  justice  system _  234 

Defenders,  full  time: 

Advantages _  131 

Costs  of  types  compared _  138 

Disadvantages _  141 

Favored  as  optional  method _  148 

Mixed  system  recommended  with _  146 

Need  for _  130 

Private: 

Description  of  existing _ _  122 

Experience  and  quality  of _ _  124 

Financing  and  salary  levels _ _  125 

Overhead  grants  to  supplement  financing. _  150 

Special  functions  performed  by _ 127 

Public: 

Areas  that  qualify  for  option _ 151 

Existing _ 121 

Popular  support  for _ 117 

Type  preferred _ 149 

Types  of - 118 

Disbursements : 

By  district _  292 

For  various  offenses _  290 

Total  summarized _  283 

Disclosure: 

Attorney’s  obligation  on  defendant’s  resources _  43 

Defendant’s,  self-incrimination _  44 

Duty-day  arrangements  for  appointing  counsel _  95 

Eligibility: 

Bond,  effect  of  release  on _  28 

Concealment  of  resources _  33 

Deferring  determination  of _ ~  32 

Disclosure  of  assets,  attorney  and  client  obligation _ I  43 

Fraud  on,  examples  and  suspicions  measures  to  deter _ I  33  39 

Guidelines _  ’gl 

Parents,  effect  of  resources  of _ ”  29 

Partial: 
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Eligibility — Continued  Pag® 

Defendant  determined  at  outset  to  have  some  resources -  48 

Defendant  unable  to  complete  retainer _  52 

Obligation  to  contribute  and  source  of  funds  for -  56 

Termination _  54 

Types _  48 

Spouse,  effect  of  resources  of _  30 

Standards : 

Diversity  of _  31 

In  practice _ , _  26 

In  theory _  23 

Necessity  for _ _ _  38 

Unpopular  defendant _  45 

Valuation  of  assets _  64 

Expense  reimbursement  (sec.  d) : 

Amount  and  nature _  197 

Denied _ 200 

Maximum  limits _  202 

Overlap  with  expert  services  provision  (sec.  e) _  204 

Retained  counsel  ineligible _  203 

Variations  among  district _  198 

Expert  services  (sec.  e) : 

Authorization  by  commissioners _  214 

Cost  and  extent  of  use _  207 

Court  authorization  requirement  discourages  use _  220 

Differences  among  districts  in  use _  208 

Guidelines  suggested _  226 

Maximum  payment,  avoidance  of _  225 

Not  sought  because  of  ignorance _  21 

Overlap  with: 

Expense  reimbursement  (sec.  d) _  204 

18  U.S.C.  sec.  4244 _  216 

Federal  Rules  of  Criminal  Procedure: 

Rule  15(c) _  218 

Rule  17(b) _  216 

Rule  28 _  218 

Procedure  for  obtaining _  220 

Retained  counsel,  for  clients  of _  206 

Type  of  services  available _  210 

Fraud  on  eligibility  standards: 

Reasons  for  unusual  suspicions  of _  36 

Measures  to  deter _  39 

Guidelines : 

On  eligibility _  60 

On  reimbursable  expenses  and  expert  services _  226 

In  forma  pauperis: 

Appeals,  overlap  with  Criminal  Justice  Act _  236 

Not  eligibility  standard  for  Criminal  Justice  Act _  28 

Investigators: 

Law  students  as _  212 

Payment  for,  as  expert  services _  211 

Law  students: 

As  investigators _  212 

For  legal  research _  213 

Programs  summarized _  369 

Mixed  system,  recommendation  of -  146 

Narcotic  Addict  Rehabilitation  Act,  coverage  of  Criminal  Justice  Act  rec¬ 
ommended _  260 

Panels  of  attorneys: 

Experience  of _  76 

Periodic  review _  81 

Sizes _  72 

Staffing _  74 

Types _  70 

Petty  offenses,  coverage  of  Criminal  Justice  Act _  257 


300 


Plans,  Criminal  Justice  Act:  Pagn 

Drafting  and  promulgation _  II? 

Publicity  on _  2(f 

Preliminary  hearing,  counsel  for,  indictment  to  avoid,  waiver  of _  lOit 

Probation : 

Reimbursing  Treasury  for  Criminal  Justice  Act  disbursements  as  a 
condition  of _ I _  5S 


Revocation,  coverage  of  Criminal  Justice  Act  for _  25 cc 


Public  defender.  (See  Defenders.) 

Quality  of  representation: 

Connecticut  data  on _  24(C 

Lawyer  reactions  to  attempts  to  determine _  97? 

Objective  data  on _  237? 

Obstacles  to  determining _  231,  237? 

Subjective  information  on,  from  judges  and  attorneys _  2311 

From  defendants _  23(8 

Questionnaire,  numbers  sent  and  received _  2955 

Waiver: 

Of  compensation _  176> 

Of  counsel _  82? 
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